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HEARING ON THE PROPOSAL BY THE MINISTRY OF NATURAL 
RESOURCES FOR A CLASS ENVIRONMENTAL ASSESSMENT FOR 
TIMBER MANAGEMENT ON CROWN LANDS IN ONTARIO 


IN THE MATTER of the Environmental 
Assessment Act, R.S.O. 1980, c.140; 


—ande— 


IN THE MATTER of the Class Environmental 
Assessment for Timber Management on Crown 
Lands in Ontario; 


- and - 


IN THE MATTER of 'an Order-in-Council 
(OC... 924497 .37))fautnSorizing jens 
Environmental Assessment Board to 
administer a funding program, in 
connection with the environmental 
assessment hearing with respect to the 
Timber Management Class 

Environmental Assessment, and to 
distribute funds to qualified 
participants. 


Hearing held at the Ramada Prince Arthur 
Hotel, 17 North Cumberland St., Thunder 
Bay, Ontario, on Tuesday, November 15th, 
1988, commencing at 9:00 a.m. 


VOLUME XLIV 


BEFORE: 
MRe eMIGHAERL. LowJEREFERY, 30 .G. Chairman 
MR. ELIE MARTEL Member 
MRS. ANNE KOVEN Member 


Farr & Associates Reporting, Inc. 


uf ~ : 
nowesaty. Cea a: pati 
An or a . &; bas yiioy “uD Sto = 2 


MAgweO wel eK! tA. We SoS A TSE a 
o — OC  P@ienees an92T wet! rec 6a ; 
‘Oiceg40 &) apenas 


© ! oe 
‘and 2a ind Terabareeions 
rig ean &i _ = eh. 24 : 
Bea siweensul Vee £39 FOL Fe PARZI 
fap OF 2 i ae » POI eee Peaenwovstse 
cor? ogeneeha Teele 
oy tam shethqeana iestoenusiemM ; 
ne Verea4 » fe eek iw - 


«2400G2> (9 jag) 


sriteA Soo244 sbecta’? ef! ge Ofet pala "2 
yigufy ..1t Saefse@ee> Gia VE... fasou A. 


rT? 267 a VO4 hidniain site pee? 
Lio ares oubnelennell a 


ame 66 Gee ——- ae @ 


MR. V: 
MSamec. 
MSteen- 
MR. B. 
MS. J. 
MR. R. 
Meee 
MS. E 


(i) 


Mere eGeAs ho AGN CC BSS 


FREIDIN, Q.C.) MINISTRY OF NATURAL 
BLASTORAH ) RESOURCES 

MURPHY ) 

CAMPBELL ) MINISTRY OF ENVIRONMENT 
SEABORN ) 

DUB eeeOe Ce. ) ONTARIO FOREST INDUSTRY 
COSMAN ) ASSOCIATION and ONTARIO 
CRONK ) LUMBER MANUFACTURERS ' 


MR er heer CASS LD) 


‘MR. J. 
MRGUDe 
MREe ee 
MS. M. 
MR. R. 
MR. P. 
MS2uG. 
MR. D. 
MR. D. 
MR. R. 
MR. Y. 
MR. R. 
MR. R. 
MR. B. 
MR. L. 
MS. B 


ASSOCIATION 


WILLIAMS, Q.C. ONTARIO FEDERATION OF 


HUNTER 


SWENARCHUK 
LINDGREN 


SANFORD ) 
NICHOLLS) 
WOOD ) 


MacDONALD 


COTTON 


GERVAIS) 


BARNES ) 


EDWARDS _) 
McKERCHER) 


GREENS POON) 
LLOYD ) 


CASTRILLTI) 


ANGLERS & HUNTERS 


NISHNAWBE-ASKI NATION 


and WINDIGO TRIBAL COUNCIL 


FORESTS FOR TOMORROW 


KIMBERLY-CLARK OF CANADA 
LIMITED and SPRUCE FALLS 
POWER & PAPER COMPANY 


ONTARIO FEDERATION OF 
LABOUR 


BOISE CASCADE OF CANADA 
LLDF 


ONTARIO TRAPPERS 
ASSOCIATION 


NORTHERN ONTARIO TOURIST 
OUTFITTERS ASSOCIATION 


NORTHWATCH 


Farr & Associates Reporting, Inc. 


Pid ~ +4 


Lez eatin. ws e 
| 4 nt re 
ne ns | 


> 
* * 


(12) 


APBEARANCES: (Cont'd) 


MR. 0 WanERICKSON,. 0.C.) RED LAKE-EAR FALLS JOINT 
MR. B. BABCOCK ) MUNICIPAL COMMITTEE 
MRED eo COLL ) NORTHWESTERN ONTARIO 
MR oe LAY LOR, ASSOCIATED CHAMBERS 
; OF COMMERCE 
MR. J.W. HARBELL) GREAT LAKES FOREST 
MR. S.M. MAKUCH ) 
MR. J. EBBS ONTARIO PROFESSIONAL 
FORESTERS ASSOCIATION 
MR. D. KING VENTURE TOURISM 
ASSOCIATION OF ONTARIO 
MR. D. COLBORNE GRAND COUNCIL TREATY #3 
MR. R. REILLY ONTARIO METIS & 


ABORIGINAL ASSOCIATION 


MR. H. GRAHAM CANADIAN INSTITUTE OF 
FORESTRY (CENTRAL 
ONTARIO SECTION) 


MR. G.J. KINLIN DEPARTMENT OF JUSTICE 

MR. S.J. STEPINAC MINISTRY OF NORTHERN 
DEVELOPMENT & MINES 

MR. M. COATES ONTARIO FORESTRY 
ASSOCIATION 

MR ee) ODORTZZE BEARDMORE-LAKE NIPIGON 
WATCHDOG SOCIETY 

MR. R.L. AXFORD CANADIAN ASSOCIATION OF 
SINGLE INDUSTRY TOWNS 

MR. M.O. EDWARDS FORT FRANCES CHAMBER OF 
COMMERCE 

Miter cCuU LeHRON GEORGE NIXON 


Farr & Associates Reporting, Inc. 


vq : a 


TATOt. V.JAG RAMA GAA 
eo TLC) AAG. 7 LON 


o'<.ren wel Tes 
‘dh esesiia SATAT COREA 
MF tS ou Ve 


werent 8534.1 TAARY 
iANSIDLO Trae CISi TNO 
AD Deore Ge Rage | % uz 1 4.46% 


weLmo? Bsuthigy 
OcLAT ep WW WHTPATIONRS 


’ r 


a P@ALAT JTSNdOO Geaare 


a4 ‘oy pe 
n.« L¢ a 


OTRATRO 
ARI T ROMS 


% 


9 DTuer Tan 


“A> GARA) 


JARTRNS: TaTenat 
([MOSTSSR OL AATHO 


nseeuT, Yo we cA 


RMAKTHOR Wo PPA 
Trtaryn ao eeeertooNVs 


VETaIAGA. OLAAPHO 
4234 S2OCRE 


wOOrera BAA Senora 


WELl207 ser vrae. 


97 WORTALOORAA 


RH 
ut <n 
quae J oa 
wra. .a. 


MERCEIOS \..9 
Vivre? os 


wanAn oo 


Peet red ‘Ged 


SANTGaT? .%.% Jeet 


(a) 
APPEARANCES: (ates heist) 


MR. C. BRUNETTA NORTHWESTERN ONTARIO 
TOURISM ASSOCIATION 


Farr & Associates Reporting, Inc. 


ate ee 
™ _ ua : bad . 


(222) 


STLATWO KWLATAIVETARCA 
MDITAIOORLA BSLAUCF 


(iv) 


cee NeD Bak OF PeRmOsCl Ey ise Dele Ne Gao 


Witness: Page No. 


CAMERON CLARK, 
FRANK KENNEDY, 
JOHN McNICOL, 
JOSEPH BEECHEY, 
NEVILLE WARD, 


GORDON PYZER, Resumed 10071 
Continued Cross-Examination by Mr. Williams shale gai 
Cross-Examination by Mr. Campbell 10207 
Silbe vol LLINGRARY: 10086 


Farr & Associates Reporting, Inc. 


pare 


grist F 7 


vez ttiv (an vat oe fy 


: ade [ j | D 
actor Ticdomes .et Co :seutaned = 


ERRATA 


VOLUME 59 
re (v) 
INDEX OF BX Hh obs B «rr Tas 
Exhibit No. Description Page No. 
cyis! Document entitled: Ministry of 10084 


Natural Resources Action Plan 
on Forest Management, dated 
October, 1986. 


374 Document entitled: Ministry of LOZ0S 
Natural Resources Policy re: 
Application of Manual of 
Instructions for Aquatic Habitat 
Inventory Surveys. 


S75 Ministry of the Environment 10203 
Interrogatories No. 5, 9, 10 
and 16 for Panel 7, and their 
answers. 


Farr & Associates Reporting, Inc. 


(wv 


moi : F 222? ‘ae 2. 


beons So' yaiesiodt! cheittim saesueed 5TC 
ante noiivaé aet=u7ect isweek | 
pes Ar ‘cranansgen teeta. ‘oO 
on? {| edad ss 


oe 


LOLGi Joaeocatseet af8 So wasecas’ eve 2 
62,8 .@ «tal paheeonQetis2zA: ‘i 
“teds base tT sere? aci af. eax 

Wena 


24 


25 
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---Upon commencing at 9:00 a.m. 

THE CHAIRMAN: Good morning. Be seated, 
please. 

Very well, Mr. Williams, are you ready to 
go? 

MR. WILLIAMS: Yes, Mr. Chairman. 

CAMERON CLARK, 

FRANK KENNEDY, 

JOHN McNICOL, 

JOSEPH BEECHEY, 

NEVILLE WARD, 

GORDON PYZER, Resumed 
CONTINUED CROSS-EXAMINATION BY MR. WILLIAMS: 

Q. Members wf the panel, I am going to 
be exploring with you some of the areas I was 
questioning you on the other day but perhaps in a more 
specific fashion, and I found that the contribution by 
all of the witnesses to questions being directed to one 
particular witness were perhaps deflecting away from 
getting the specific answers, so I am going to try to 
be precise with one witness at a time and have that 
witness answer as specifically as he can to those 
questions. 

With that in mind, I will start again 
Wi thwevyouwyreMr ec Lankne Mr ee Clark were youran: author of 
any part of the Class EA? 


MR. CLARK: A. No, I was not. 
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Q. During your employ with the Ministry, 
have you participated as a member of an 
interdisciplinary team working on a timber management 
plan? 

A. Well, I was in Wawa District under 
the old system. 

Q. You mentioned that the other day. 
Can you be specific as to which plans you participated 
in and in what capacity? 

A. We produced plans for the TIC, Wawa, 
Lake Superior, and Dubray's FMA. 

Q.5.T-L=Castands: for —— 2s. that: the=T7Ce 


A. TIC, Ticamaganda. I believe those 


were the ones. 


Q. And your participation was in your 
capacity as a district manager? 

A. That's right. 

Q. And this all occurred during that 
two-year period? 

A. That's correct, mostly during the 
last year. 

Q. So those are the four timber 
management plans that you participated in that you 
referred to in your curriculum vitae? 


A. That's correct. 
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Q. How was the timber management plan 
process used at that time different from that proposed 
in this Class EA? 

AveeiWel lyin. fact, in Wawa District at 
wasn't a great deal different. The Ministry was in the 
process of making changes, our timber staff were aware 
of those changes and we incorporated the majority of 
them in the process. 

I think the point I made last week was 
that the requirements weren't mandatory at that time 
but, for example, perhaps the most significant 
difference related to the requirement for public 
consultation at four distinct intervals. 

And, for example, in the cases of the 
plans that we did in Wawa District, we went through 
that process. We went through an area of concern 
planning process that was essentially the same as the 
one that's been identified at the hearings and will be 
elaborated on in Panel 15. 

Q. Sorry, you were applying some of the 
new techniques to that one particular -- 

A ALIRorethes@unitse 

OPP aTolalieofsinits? 

A. Yes, because most of those plans were 


done within the space of a year roughly. 
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Q. Well then, are you saying that the 
proposed process is basically the same as it was at 
least at the time you were doing those-- 

A. Very similar. 

Q. --plans? 

A. And I would be hard pressed, I guess, 
to make a distinction, seeing that it has been over two 
years since I was there, but it was essentially the 
same. 

Q. You can't think of any salient 
features or approaches that are applied now that are 
different from what was done then? 

A: otWelly ate leastiainy curpdrsirs chase 2 
say, we had adopted, to the extent that we could, the 
new provisions and so I think, by and large, they were 
essentially the same. 

Now, I may stand to be corrected, but I 
would have to revisit those plans and the files to be 
sure. 

MR. WILLIAMS: Mr. Freidin, are any of 
the witnesses on the panel, are they appearing on 
future panels? 

MR. FREIDIN: On future panels? 

MR. WILLIAMS: Yes. 


MR. FREIDIN: Yes, all of them except for 
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Mr. Beechey are appearing on different panels. 

MR. WILLIAMS: So they would be -- 

MReeeERETDEN 2a Oh eandaMreeMcNicol) *leam 
sorry. Sorry, Mr. McNicol. 

MRi= CLARKS @ eSoetar: 

MR. WILLIAMS: Q. Last Wednesday, Mr. 
Clark, we touched on the Baskerville Report which was 
issued while you were a district manager. As I recall, 
in your expert advice you accepted the criticism of Dr. 
Baskerville concerning optimization of resource 
benefits. Am I correct in that conclusion? 

MRC uARKK a AS I can recall my answer 
was rather long. I am not sure that it represented 
acceptance, I guess in the sense that I indicated that 
the difficulty of achieving cause and effect 
relationships in translating -- or being able to 
identify cause and effect relationships and then being 
able to translate that into specific objectives for a 
variety of values that are dealt with in timber 
Management planning is something that is very 
adifficult. That was the gist of my comments. 

OumelL i thinks Degave) youtacrather long 
recital from Baskerville and you responded in kind, as 
you said. 


I am wondering if I can be a little more 
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precise by quoting simply two eeneences from 
Baskerville, and perhaps you could, in turn, be as 
precise in indicating to the Board whether you concur 
in his observations. I am referring to page 84 of the 
Baskerville Report and there are -- the second full 
paragraph - and I will interject upon myself - you have 
read the Baskerville Report, of course, I think you 
indicated that the other day in your knowledge about 
the report and its import; is that correct? 

A. I have read it. 

Q. You appreciate the importance of the 
document relative to the-- 

A. Absolutely. 

Q. --to this Ministry's position in 
dealing wah timber management? 

The paragraph I refer you to is the 
second full one, and I am just going to direct you to 
the first two sentences of that paragraph which I will 
read for the record: 

"The absence of a technically sound 

approach to integration of timber with 

non-timber values is a more serious 
problem that will require considerable 
change in the system if the desired level 


of integration is to be achieved. The 
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approach used to integration of timber 

with non-timber values is based on local 

judgment with no objectivity measurable 
standards." 

That is I think what I was -- the concern 
of Baskerville's that I was conveying to you in my 
question last week in a more succinct fashion. 

And, as I said to you a moment ago, my 
recollection is that you acknowledge the criticism, but 
how did you then, if you can be specific, respond to 
the concern over the optimization of resource benefits 
in that context? 

A. As I recall, I made a distinction 
between art and science and I indicated that depending 
on the particular value that we were dealing with that 
value would fit somewhere on the spectrum. 

And I used, for example, the issue or 
moose and the establishment of objectives for moose 
Management as a situation where the amount of 
information we have and the science that backs it up is 
Significant and the sort of objectivity that he is 
talking about here is quite well developed. 

I, on the other hand, talked about some 
other values, and I think I mentioned aesthetics, that 


are very difficult to quantify and I made reference to 
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the fact that the system that we have relies heavily on 
the input of individuals who are affected and on their 

ability to find values that are of concern to them, for 
example, aesthetics. 

The last point I think I made was that 
this is a laudable objective and certainly the 
objective of becoming more objective in quantifying 
these things, but I also stressed I think what the 
other two witnesses Mr. Beechey and Mr. McNicol said, 
was that we are dealing with highly complex systems 
which are not easily defined and it will take some time 
before we are in a position to satisfy the requirements 
that he has identified here. 

Q. Has any policy decision been made by 
the Ministry with regard to the report and, if so, have 
any directives been issued at the district level? 

A. Well, the Ministry -- we did identify 
and I think -- I am not sure whether it was an 18-point 
action plan that spoke to the Baskerville Report, and I 
believe Mr. Douglas or Mr. Monzon probably referenced 
that. ~ewithouteactuallyelockingeateathatipban, @2 canst 
give you details as to exactly what commitment was 
made. 

Q. Was there nothing in the 18-point 


plan that was directed specifically to the district 
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level and manner of operations; was there no direction 
in those references to how the district manager and the 
district office should operate differently from the way 
they were doing it before the Baskerville Report? 

A. I would have to look at the action 
plan. 

THE CHAIRMAN: Mr. Williams, with respect 
to the Baskerville Report, we have the indication - I 
suppose we could almost call it an undertaking - of the 
proponent to call Dr. Baskerville. 

MR. WILLIAMS: Yes. 

THE CHAIRMAN: I would suggest that at 
the time he does appear he will most likely be 
questioned extensively on his report and, as well, the 
Ministry will likely be questioned in cross-examination 
as to their responses to that report and I am just 
wondering if this is the most opportune time to deal 
with the Ministry's response to Dr. Baskerville's 
report. 

MR. WILLIAMS: It is difficult to know 
how far you can go without the benefit of having heard 
from Dr. Baskerville, I agree, Mr. Chairman. 

And, in light of the last answer, I don't 
think I can pursue that further because the witness, as 


I understand, showed how applicable it is to the 
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district operations. So I think that can be pursued 
later, given that he will be back as a witness in 
another panel. 

THE CHAIRMAN: I think the Board can 
reassure the parties that at the time Dr. Baskerville 
does appear, if it becomes necessary on the part of 
some of the parties to want to question witnesses 
previously called by the Ministry who would be in a 
position to properly respond to questions concerning 
Dr. Baskerville's report, the Board would probably look 
with favour towards recalling those witnesses to do 
justmthat: 

We understand that parties may wish to 
put questions to certain witnesses being called in 
various panels concerning Dr. Baskerville. The Board 
has consistently indicated that it would be better if 
we perhaps waiced for Dr. Baskerville to actually 
appear and indicate what he meant in terms of certain 
statements made in his report and I think, in order to 
accommodate the parties' desire to question witnesses 
concerning that report, the Board would probably be in 
a position to recall some of those witnesses if it 
became necessary. 

MR. WILLIAMS: That assurance as to right 


of recall is helpful, Mr. Chairman, and I wasn't 
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planning to pursue the matter really beyond that level 
of questioning, although I will be asking the other 
witnesses to the extent to which they were familiar 
with the report and to what level, but beyond that I 
won't be going -- I will be... 

THE CHAIRMAN: Well, other than asking 
them if they are familiar with the report - and I would 
suggest to you that most witnesses called by the 
Ministry working for the Ministry probably are familiar 
With that report -- 

MR. WILLIAMS: That's our assumption, but 
we Juct want to make that clear, Mr. Chairman. 

THE CHAIRMAN: Okay. Ask that question 
and then, if we could, I think it would be better to 
move on from the Baskerville Report until the 
appropriate time. 

MR. WILLIAMS: I had no further questions 
on that than the level to which I had developed them on 
the Baskerville Report. 

MR. KENNEDY: Mr. Williams, if I might be 
of some assistance here. With the Ministry of Natural 
Resources' action plan resulting from the Baskerville 
Report, which is dated October, '86, I believe it has 
been filed earlier, on page 3 there is a reference to 


the action the Ministry is taking in this regard and 
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specifically beginning in -- if I could read a portion 
ope aha 

"Beginning in 1987, all new timber 

Management plans will contain clear 

statements of objectives that are 

measurable and attainable." : 

THE CHAIRMAN: Well, Mr. Kennedy, again, 
I don't want to interrupt you, but I think what you are 
reading has been covered to some extent by Dr. Armson 
in an earlier panel and we are just reiterating what I 
think has already gone in. 

I am not sure how helpful it is to have 
the evidence coming in about the Baskerville Report in 
a fragmented fashion. We have heard something in one 
of the earlier panels that has been referenced 
throughout the rest of the hearing to date about it and 
I think it would be better to wait until Dr. 
Baskerville is actually here; he can be questioned on 
his report and the Ministry can respond to those 
questions. 

MR. WILLIAMS: Q. That document, Mr. 
Kennedy, you are referring to, that's an exhibit 
already; is it not? 

MR. KENNEDY: A. Yes, I believe it is. 


MR. WILLIAMS: What exhibit is that, Mr. 
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Freidin -- Or do you know, Mr. Kennedy -- cited as to 
what exhibit number it is? It will be before us at the 
time we discuss the Baskerville Report, I presume, Mr. 
Freidin? 

MR. FREIDIN: One moment and we will be 
able to tell you. 

One of the documents which was filed was 
Exhibit 58 spoken to by Mr. Armson. It was basically 
an update as to what the status was of the various -- 
what the status was of the various actions at the time 
of giving his evidence. 

MR. WILLIAMS: Is that one and the same 
document that Mr. Kennedy was referring to? 

MR. FREIDIN: Perhaps I can show Mr. 
Kennedy Exhibit 58 and ask him whether in fact he was 
referring to part of that document. (handed) 

MR. KENNEDY: It is not the same paper, 
but the words are shown on that document on page 5, 
Ttem* Now," Mr. Chairman. 

MR. WILLIAMS: All right. Just before we 
movesonveMres Chaizmanye jUStr clo get thisycleared up; 
sorry to pursue this. 

QO. But the document that you were 
referring to, Mr. Kennedy, if that hasn't been made an 


exhibit, could that be identified and made available to 
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us and could we have that undertaking to determine 
whether it should be introduced as an exhibit? 

THE CHAIRMAN: Okay. Just to make the 
record complete. Mr. Kennedy, I think it would be in 
order for you to identify that document, let's make it 
an exhibit at this time, but not go beyond it and we 
can refer to it when Dr. Baskerville is called. 

Can you give us the title of it and the 
date, please? 

MR. KENNEDY: The document that I was 
referring to initially is titled: Ministry of Natural 
Resources Action Plan on Forest Management, and it is 
dated? October, 12986: 

THE CHAIRMAN: Okay. That will be 
Bxhibites7ec 

MR. WILLIAMS: Thank you. 

---EXHIBIT NO. 373: Document entitled: Ministry of 
Natural Resources Action Plan on 
Forest Management, dated October 
1986. 

MR. WILLIAMS: Q. Mr. Clark, we briefly 
discussed the other day the matter of professional 
training given to individuals involved in the timber 
management planning process aan respect to the 
environmental assessment. 


Could you tell me the professional 
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courses that you personally received immediately prior 
to or during your tenure as a district manager dealing 
with the four specific areas, and these are 
professional courses that I am asking you about: 

Optimization of resource benefits, 
integrated resource management and tradeoff 
decision-making; thirdly, resource evaluation; and, 
fourthly, dealing with uncertainty in making public 
policy choices. 

MR. CLARK: A. During my tenure as a 
district manager I didn't take any courses of that 
nature. 

Q. What about between then and now, as a 
policy officer and, in that new capacity, have you had 
any professional courses dealing with those topics to 
better assist you in the discharge of your duties or 
responsibilities as a policy officer? 

A. Well, most recently I took a course 
at the Banff Management Centre on how to prepare for an 
environmental hearing. 

Q. Ah-huh, the secret comes out. 

A. And there was a considerable amount 
of context in that course that was relevant to this 
exercise. 


MI. MARTEL: Who organized it, MNR? 


Farr & Associate: Reporting, Inc. 


24 


25 


Clark.Kennedy,McNicol, 10086 
Beechey,Ward,P ’zer 
cr ex (Williams) 


THE CHAIRMAN: Does it bear any 
resemblance to what you learned, Mr~. Clark? 

MR. CLARK: Sometimes. 

MR. WILLIAMS: Q. And, I presume, Mr. 
Clark, your answer to the question is you have taken no 
professional courses other than in your capacity as a 
district manager or as a policy officer in northern 
Ontario with regard to these four specific areas? 

MR. “CLARK: 9 Aj “That s correct. 

Q. Thank you. As a district manager, 
how did you decide when sufficient information was 
available to make a decision? 

A. Well, as I think I pointed out last 
week, the first cut was to rely on the recommendation 
of my staff from the various branches or programs that 
were represented in the district. 

If I was unable at that time to make a 
determination, I made reference to regional expertise 
or possibly main office expertise or possibly expertise 
outside the Ministry, either in other government 
agencies or outside of government, and I think I went 
through that in a fair amount of detail last week. 

Q@. Would you say or would you agree, 
given the evidence presented so far in these hearings, 


that the level of precision and depth of understanding 
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is far superior with respect to the forest resources 
management component than for the non-timber resources? 

A. No, I don't think I would want to 
make that generalization. 

Q. Are you saying to the Board then that 
there is not a higher level of certainty that has been 
available because of the extent and depth of timber 
Management resources and data available as compared to 
non-timber, that there is an equal level of certainty 
in both sectors? 

AGe Pethinkeiters: —— frankly, “it: is: very 
hard for me to talk about that in general terms. I 
think that we are talking about the content of these 
hearings -- 

Q. How recently -- let me ask you 
this -- just give me a moment. 

All right. Let me just direct your 
attention to these resource management tools, the three 
timber management guidelines that we have been talking 
about, the wildlife information for use in timber 
Management planning policy, the similar fish 
information and management guideline document, the 
Crown land timber management manual, the district 
fisheries management plans, the timber management 


planning manual that relates to rare, threatened and 
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endangered species in Ontario, resource access roads, 
policy and implementation strategies and guidelines, 
construction and mitigation handbook for MNR Class EA 
projects, environmental guidelines for access roads and 
water crossings. 

How current are all of these non-timber 
resource management tools that have been developed; are 
they pre-1985 or post-1985? 

A. I think the majority of them were 
probably post-1985. 

Q. How have you been able to work with 
the same degree of certainty without the benefit of 
those documents in earlier years while relying on the 
extensive pool of resource information that was 
available in doing timber management planning? 

A. I don't know that we were. I think 
that's why we developed them, the guidelines. 

Q. Well then, clearly there must have 
been a much higher degree of uncertainty in the area of 
dealing with non-timber resources than in dealing with 
timber resources? 

THE CHAIRMAN: Is that in the past or 
now? 

MR. WILLIAMS: In the past up until now, 


I would suggest. 
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MReeCUARK = “ae susSterfand@thatswe are 
dealing in such general terms here, it is very hard for 
me to relate to exactly what you are saying. There is 
no doubt a considerable amount of technical and 
scientific uncertainty about certain things that we are 
involved in. 

MR. WILLIAMS: Q. Is it more so in the 
non-timber areas than in the timber area, timber 
management area? 

MRE CLARK 298A. @°L eWOULGd4Say=1cC is 
probably more so. 

OP sMreeClarks Doegquess=thevdiificult 
question is: What is practical and what is the 
reasonable amount of information that has to be 
compiled in order that certainty can be achieved in 
both sectors; would you agree? 

Asm COLrYrecc: 

Q. Now, it seems to me, Mr. Clark, that 
one of the most difficult decisions that this Board is 
going to have to make is what indeed will be deemed a 
reasonable minimum amount of information for a Class EA 
to be acceptable. 

Based on your experience as a district 
manager and a policy analyst, would you feel that the 


information base presented in this panel represents the 
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minimum reasonable information required to prepare an 
acceptable Class Environmental Assessment? 

A. It represents the kinds of 
information that are necessary. As I pointed out in my 
evidence, the quality and quantity of information is 
dependent on the specific decisions being made. To the 
extent that, for example, in the context of wildlife, 
there are implicit minimums involved in the wildlife 
policy as it relates to timber management and to the 
fisheries guidelines, to the best my knowledge, based 
on the advice that I received from my colleagues in 
either fish and wildlife, the minimums that are 
identified there are satisfactory. 

THE CHAIRMAN: Mr. Williams, what is the 
ramification of that last question you just asked? 

Surely this Board is not going to make 
its decision on whether or not the information provided 
is adequate for the purposes of the Board ruling under 
Section 12 that the EA is acceptable when you are 
focusing in on only this panel. 

I mean, obviously we are looking avaaiL 
of the evidence presented at this hearing which, as you 
are aware, will comprise some 17 or 18 panels of 
Witnesses and we have to look at the overall picture. 


What is the point of asking whether or 
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not the information presented by this panel constitutes 
the minimum necessary for the Board to accept the EA? 

MReeWLULLAMSces Wel liift ganefact, Mr. 
Chairman, there is other minimum information that's out 
there that we haven't heard of, I think that's 
important to know. I think it is important for the 
Board to know, I think it is important for us to know. 
We appreciate there are things to come. 

I have tried to identify in an earlier 
question some of the new data information, resource 
information that's been made available which the 
Witness conceded has been developed since 1985, and I 
am simply asking whether that material is adequate 
minimum information to deal effectively with the 
process, anticipating that it will. be a factor in your 
decision-making as to whether there is sufficient 
certainty applicable on the non-timber management side 
of the discourse as there is to the timber management 
Side. 

THE CHAIRMAN: But we have to base our 
decision on all of the evidence presented at this 
hearing. 

MR. WILLIAMS: Yes, I understand that. 

THE CHAIRMAN: Not just evidence 


presented by this one panel. 
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MR. WILLIAMS: You can appreciate it puts 


us in a difficult position too because we have to work 


through all of the panels and we can only take it up to 


this point and try to determine if he can make that 
determination at this time. 

THE CHAIRMAN: This is my very point. 
First of all, it is going to be a decision for the 
Board-— 

MR. WILLIAMS: Of course. 

THE CHAIRMAN: --as to the adequacy of 
the information, but how can a witness on a panel at 
this stage of the hearing, even if their opinion was 
relevant as to the adequacy - which I suggest to you 
may or may not be the case since it is the Board's 
decision and not the witness' -- 

MR. WILLIAMS: Perhaps I can be more 
precise and ask if it is the opinion of the witness 
whether there is minimum reasonable information 
available in that part of the non-timber sector that 
relates to fish and wildlife management. 

THE CHAIRMAN: Okay. 

MR. FREIDIN: "Maybe that is a question 
which is properly before Mr. Ward. 

MR. WILLIAMS: Mr. Clark is a policy 


officer, he must be satisfied whether or not -- 
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THE CHAIRMAN: No, but aren't you dealing 
With a specific aspect such as information relating to 
fisheries. Shouldn't that go to Mr. Ward? 

| MR WILLIAMS: =) Well; «1faMreaclark can’t 
answer it, then I have no choice. 

Q. Mr. Clark, are you able to answer 
that question. 

MR. CLARK: A. Well, I would answer it 
the way I answered it before. Based on my 
understanding and the advice that I have received from 
fisheries biologists and wildlife biologists in the 
Ministry, the information requirements identified in 
the two policies that were discussed previously 
represent a reasonable minimun. 

oO. All Bront.eeana Mr] Ward and Mr. 
McNicol, could you assist us on that? Do you concur 
with Mr. Clark's views or do you have anything further 
to add? 

MR. WARD: A. Well, the fisheries policy 
outlines the minimum information requirements for 
fisheries; that's fish species present, the shoreline 
slope and identification or location of critical fish 
habitat. So if we have that information, that's the 
minimum amount of information we need to protect fish 


habitat from timber activities. 
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MR. McNICOL: A. In the context of your 
question, Mr. Williams, reasonable minimum, I would 
concur with Mr. Clark and Mr. Ward, that at the’ present 
time, yes. 

MR. MARTEL: What do you mean by at the 
present time? That leaves a connotation or the 
possible connotation that maybe we should have more, 
but at the present time this is acceptable. Is that 
what you are saying? 

MR. McNICOL: Given current manpower and 
resources, yes. 

MR. MARTEL: Well they become an issue 
then; don't they, manpower and resources? If you had 
more manpower and more resources, could you do more? 

MR. McNICOL: It is always an issue, Mr. 
Martel. 

MR. CLARK: The other point I would make 
is that it is given current knowledge, and this is an 
important part of this, we would like to say the 
guidelines represent the best information that's 
available to us right now and the policies reflect 
that. 

And later on in the evidence we are going 
to be talking about an effects monitoring program and 


it may well be that as a result of that particular 
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program we are able to determine that some of the 
assumptions that we have made are perhaps incorrect, 
they may require further work and, in that context, we 
may then change them. And I think that's the other 
point I would want to make. 

MR. WILLIAMS: Q. In making the 
determination of what is a reasonable expectation of 
information, were you not, as a district manager, and 
is not a district manager, any one of 34, faced with a 
number of competing forces? 

MReECUARK AeA. wenes 

Q. Must he or she not decide how much 
effort is to be allocated to forest resource data as 
opposed to non-timber resource data? 

Atweayes. 

Oteelusmutenot trues Mreiclark, (thateeach 
district is allocated an annual budget and is not the 
district manager's responsibility to stay within that 
budget? 

AL eeThatusizconrect: 

Q. Therefore, the district manager is 
given a choice, is he not, between the resource 
programs and mats within his budget? 

A. The district manager has to set or 


establish priorities within a budget and within 
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guidelines that are provided, as I pointed out last 
week, from the region and possibly Assistant Deputy 
Minister for northern Ontario and main office or the 
Deputy Minister. 

Q. Does this mean there are directives 
from head office, so to speak, that would give a 
district manager flexibility to adjust his priorities 
to try to deal with programs that heretofore he might 
not have been able to because of budgetary limitations? 

A. Well, I think at any point in time a 
district manager may wish to evaluate or re-evaluate 
his priorities and would normally do so in discussion 
with his staff and his regional director, his immediate 
supervisor, particularly where significant reallocation 
of funds was involved. 

THE CHAIRMAN: Well, Mr. Williams, if I 
could just follow up on that. 

I think it is almost a given in any 
organization that there will have to be some 
priorization of resources. Obviously, if everyone had 
unlimited budgets and they could do as much as they 
wanted in whatever area, they might well do them. 

But is there anything that the 
Ministry i-—mor gsorrye that! the districts staffereceive 


from main office that directs district staff to weigh 
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one side over the other; in other words, to pay more 
attention to timber resources rather than non-timber 
resources in making those decisions? 

MReeCUOARKs Wwe bl No’ Biedonktethink) so: 
I think that there may be certain -- as I said last 
week, there is normally strings attached to money and I 
think we made reference to the fact that, for example, 
additional funds had been made available for the moose 
program and those funds would have been specifically 
earmarked for that purpose and it would obviously be 
sometimes difficult to take that money and use it 
somewhere else. 

And I guess the point I am making is 
that, so you are working with fixed amounts of mony 
that are allocated to specific work program planning 
objectives and there is a limited amount of flexibility 
on a day-to-day basis to redeploy those resources. 
Beyond that limit, there is an obvious need to seek 
confirmation from a higher authority. 

I mean, this is so that there is some 
consistency in the way we do things. And that's the 
only point I am making. 

Many of those decisions about how much 
are made up front in the whole work program planning 


process and I want to stress that we do receive, if you 
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want, corporate guidelines that establish what our 
basic priorities are and where we will be placing 
certain amounts of funding and that establishes a 
framework within which we would work on an annual 
basis. 

MR. WILLIAMS: Q. Last Wednesday, you 
agreed, I believe, with me that a district manager 
inevitably has some degree of bias towards one program 
or another depending on the background from which he 
was coming, whether all of his experience was in forest 
Management and timber management or in the non-timber 
resource areas; is that correct? 

MROICLARKie GAmRL doneti knowhit Tmstated 
it in exactly those terms, but I guess really what I 
was saying is that everyone has a past and it tends to 
influence their perspective. 

Owe TAL lwrighte. WGiven “that fh would yousmnot 
agree that by ensuring that a minimum, if not 
appropriate, amount of information is specified for a 
timber management plan, a Class Environmental 
Assessment by the Board, that some of this conflict 
would be reduced? 

A. I think in a general way I do agree 
and I think that's reflected in what we have done. We 


have established a minimum for fish, we have 
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established a minimum which is implicit in the policy 


‘that deals with wildlife information requirements for 


timber management and I think it is in that context 
that those particular policy directives were developed. 

Q. Would you agree that the need for a 
minimum amount of information is paramount if there is 
to be reasonable consistency among the great variation 
in districts and their related information basis? 

A. Well, certainly in certain cases, as 
I just pointed out, I think having established the 
basic kind and amount of information for certain 
resources iS important, yes, and I keep going back to 
the two obvious areas that I think you are probably 
interested in anyway where we have done that, for fish 
and wildlife. 

Q. Mr. McNicol, during your employ with 
the Ministry have you participated as a member of an 
interdisciplinary team working on a timber management 
plan? 

MR. McNICOL: A. Formally and 
informally. 

Q. What do you mean by that? 

A. In the two plans that I have been 
involved with under the new TMP process, that's my 


designation for formally. 
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Q. Which two plans are they, by the way? 

A. The Black Sturgeon Timber Management 
Plan and the Bright Sands Timber Management Plan. 

Q. Yes? 

A. That was my formal participation. 
Informally, the way we do business or did business 
before the process became formalized is that these 
plans were reviewed by all branches prior to their 
approval. Any concerns of the branches with regard to 
forest management activities that were taking place in 
an area of concern would be addressed in an informal 
process rather than the formalized process that we have 
now, but those concerns were addressed at that time. 

Q. Mr. McNicol, your particular training 
seems to have been quite focused and related primarily 
to moose; is that correct? 

Pl osihatysecomurect] 

Q. Have you had any training ina 
broader resource management -- with regard to the 
broader resource management issues such as those 
encompassed by this Class EA? 

A. Could you be more specific with your 
question? 

Q. With regard to all of the resource 


management issues dealing with fish and wildlife that 
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we have been discussing here during this panel, have 
you had any broader training with regard to those 
issues prior to this hearing or has your training been 
primarily with regard to moose? 


A. With regard to my formal academic 


training, I do have a degree in forestry. At that time 


we dealt with a number of issues related to forest 
management that were non-timber in nature. Many of my 
courses dealt with issues that were beyond the scope of 
forest -- timber management, if you will. 

Q. Perhaps I could expedite this line of 
questioning if I ask you the same question that I asked 
Mr ecGlankk 

Could you tell me the professional 
courses you have received during your present position 
or during your employ with the Ministry? 

THE CHAIRMAN: Mr. Williams, wouldn't 
this be revealed by Mr. McNicol's CV? 

MRigaW a OGLAMS se Well jee thinkse-—- no, I 
have to identify the professional courses that I am 
asking him, whether he has taken any professional 
training in them and I am not sure whether that would 
be in his CV, Mr. Chairman. 

THE CHAIRMAN: Is this information 


contained in your curriculum vitae? 
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MR. McNICOL: I would suggest not. 

THE CHAIRMAN: Okay. Very well, go 
ahead. 

MR. WILLIAMS: Q. My question again, Mr. 
McNicol: Could you tell me which professional courses 
you have taken which’ deal with the following four 
specific topics that are at issue in these hearings: 
Optimization of resource benefits? 

MR. McNICOL: ~All) “No 

‘aye Integrated resource management and 
tradeoff decision-making? 

A GINox 

Q. Resource valuation? 

A. No. 

Q. Dealing with uncertainty in making 
public policy choices? 

A. No. 

Q. I will ask the obvious, but for the 
record, are you familiar with the integrated resource 
management concept? 

Ai es Less 

Q. Do you have an appreciation of the 
concept of optimization? 

A. Yes. 


QO. © Is) this: part) of the: integrated 
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resource management principle? 

Aus Ltvise 

Q. Are you familiar with the planning 
process set out in this Class Environmental Assessment? 

AG Vitam: 

Q. Were you an author of any part of the 
Class Environmental Assessment? 

A’ © Léwas@not: 

Q. You heard the question I put to Mr. 
Clark regarding his familiarity with the Baskerville 
Report. 

MR. WELLIAMS= Bdustetorwgetrthisson,.gust 
a couple of questions, Mr. Chairman. 

Q. Have you read the Baskerville Report? 

MR. McNICOL: A. I skimmed it. 

Q. Am I to take from that you are not 
totally familiar with all of the contents of that 
report and its recommendations? 

Av @athatusecorrect: 

Q. Mr. McNicol, let me have you turn to 
page 70 of your witness statement. 

MR. MARTEL: Volume 1, Mr. Williams? 

MR. WILLIAMS: Correct. 

MR. McNICOL: Was that page 7, Mr. 


Williams? 
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MR. WILLIAMS: Q. Seven zero. 

MR. McNICOL: A. That's not my witness 
statement. 

Q. In the main statement of evidence, at 
paragraph 26. 

MR. FREIDIN: Volume 1, Mr. McNicol. 

MR. WILLIAMS: Volume 1. 

MR. McNICOL: Sorry, you par talking 
about the summary, all right. 

MR. WILLIAMS: Q. In paragraph 6, you 
state that -- you are talking about significant special 
surveys-- 

THE CHAIRMAN: Paragraph 26? 

MR. WILLIAMS: Paragraph 26, Mr. 
Chairman. 

Q. --and the most significant ones are 
those done for endangered, threatened or rare species. 
You make reference then to 34 status reports and 18 
field studies that were completed within the past 
decade. | 

From my understanding - and correct me if 
I am wrong - that these particular reports that you are 
referring to, that their basic characteristic is that 
they are essentially provincial-wide reports that have 


universal application on a provincial basis; is that 
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correct? Are you familiar with any of these reports? 

MRIMcNICOL: Al I am familiar with’ the 
the status reports, yes. ; 

Q. All right. Are you able to respond 
to that question then? 

A. Your question is: Are the... 

Q. Are they basically provincial-wide in 
context rather than site-specific? 

A. They go further than province-wide, 
many of these status reports. 

Q. In what respect? 

A. Well, the status reports are directed 
by COSEWIC to determine the status of a particular 
species that is thought to be of concern ina 
nationwide context. 

Q. I see. And we are speaking strictly 
from the provincial perspective, are we not, in those 
reports? 

Aren't the purpose of those reports to 
give COSEWIC the Ontario provincial perspective as part 
of the national determination? 

A. Many of the species that are dealt 
with in the status reports were species that were 
identified initially by Ontario delegates as being 


species that were of concern. So that was then the 
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provincial context, but their status was assessed 
nationwide to determine what kind of designation that 
particular species should have in a nationwide context. 

Q. All right. What I am really trying 
to get at is whether the report of that nature would be 
of assistance to you in dealing with the timber 
Management plan. For example, if -- I think one of the 
reports that has been prepared deals with loggerhead 
shrike. 

Now, would that report provide a 
reasonable level of information to prepare a 
Site-specific response to in the timber management 
planning process, or is it so general in nature that it 
would not be useful in that context; which is the 
answer? 

A. The latter, because the status report 
is looking at the status of that particular species 
nationwide. It would not, although it has information 
in there concerning population status in Ontario, the 
information would not be of a site specific nature. 

For that type of information, something like the 
Breeding Bird Atlas would be of more utility. 

Q. Then if that was the case, that it 

would not be useful in the timber management planning 


process in dealing with the specific geography 
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applicable to that particular undertaking, what 
resource management tool would you rely on to deal with 
that particular endangered species? 

A. I think, as I indicated, the Breeding 
Bird Atlas would provide more site-specific 
information. 

Q. So that's the only resource document 
that you can think of that would assist you in that 
area? 

A. No, the National Museum list of rare, 
threatened and endangered species would also provide 
information, more site-specific information concerning 
the existence of that particular species in a more 
geographically sensitive manner. 

OmeeCaneleask’vousto turmetospage 223%in 
Volume 1, the evidence, page 223. This is a matter 
that I think has been discussed at some length earlier 
in the examination-in-chief and perhaps in cross, but I 
just want to pursue in this light. 

Looking at the basic evidence you are 
giving us here, as I understand it, is that there have 
to be practical considerations as to the amount of data 
that can be assembled, given the financial and other 
resources available to you, and you state that more 


precisely in the bottom paragraph on page 223 where you 
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say: 

"Practical considerations such as 

necessity, time, budgets and opportunity 

preclude having knowledge of every aspect 
of the terrestrial environment that might 
be affected by logging activity." 

Given that situation, how are the complex 
decisions made in a uniform fashion across the 34 
different districts in the 100 forest management units 
when you have to work with a limited resource base 
because of these constraints? 

A. Again, I think, as has been pointed 
out by Mr. Clark, we do have direction in terms of an 
implicit minimum amount of information that is 
necessary before timber management plans can be 
approved. 

In terms of that direction, the 
implication is that we have the amount of information 
necessary to make the decisions that will ensure that 
the resources that we are concerned with, specifically 
Wildlife - we are speaking about wildlife - in that 
area of timber management activity; i.e., our areas of 
concern, will be identified and will be addressed 
through the process. 


Q. I think you said that this was 


Farr & Associates Reporting, Inc. 


24 


25 


Clark,Kennedy,McNicol, 10109 


Beechey, Ward, Pyzer 
cr ex (Williams) 


implicit, but it is mot.-- is that a judgmental type of 
Situation or is that based on directive? 

A. No, this is following the procedural 
document that is a follow-up to the policy statement. 

I think we went through this before in previous 
testimony, but there are implicit minimum requirements, 
if you read the policy procedure, things that have to 
be done to identify wildlife resources within the 
timber management planning area to allow the proper 
Management and input of area of concern. We can step 
through that again, but I think we have done that 
already. 

Q. Would you see benefit in some 
standardization of a minimum level of forest and 
wildlife information being specified for preparing a 
Class Environmental Assessment? 

A. Again, I believe that that minimum 
amount of information is implicit in the direction that 
we have through the procedural document. 

Q. And that's standard and universal in 
its content and application; is that what you are 
saying? 

Ate ce SmeanwOntario, pOLTCcy:. Wis). 

Q. And referring you back again to the 


sentence I quoted from your evidence, what do you mean 
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there by the term necessity -- "...practical 
consideration such as necessity." Who decides on 
necessity? 


A. The use of that word is implying that 
with the featured species approach, there are some 
broad biological principles that come to bear, and that 
has to do with the concept of habitat diversity, the 
mosaic of vegetation and the ability -- once you have 
created that on the land base through timber management 
planning, the ability of that mosaic to satisfy 
requirements of other species, both non-game and game 
on the land base. 

So what we are saying there is that those 
concerns, given our biological knowledge of many other 
species requirements other than moose, many of those 
requirements will be met by following that directive 
and creating that vegetative mosaic. 

So, for instance, it is not necessary to 
look at rough grouse populations or varying hare 
populations or fox population, because these species 
Will benefit from that mosaic. 

Q. What do you mean by opportunity in 
that same sentence? Who decides on opportunity? 

Aver “think *opportunicy has to dor with 


the “ability to: look at? Sf yvoutwrlleall ofethat area 
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that is proposed for timber management activity, given 
the window of time that is available to accomplish that 
before plan approval. 

Also, it deals with the accessibility, if 
you will, of much of that area prior to access being 
provided. Most of this area that is proposed for 
timber management activity is not accessible at the 
current time, or the time that the plan is evolving. 

Q. On page 226 of your evidence, in sub 
(Livy youstalk about inventory information for tinputi to 
timber management planning, and you are referring in 
Gil seto=-—san SlLacty -1s-tniseniot 6nlytone type’ of 
regularly collected information that is designed 
specifically for timber management planning as 
contrasted to the other two preceding data collection 
bases that you rely on which is wild rice harvest data 
and aerial moose population inventory? 

AnEESOrny peyoOur tduestion wise "ls thisiithe 
only one specific to a particular a timber management 
planning area? 

Q. Specifically designed for a timber 
management planning. 

ASS Thatcsecormnect: 

Q. Why is it that this particular data 


collection process appears to be quite unstructured and 
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ad hoc, unlike the detailed survey procedures described 
with the other two? 

No details were given as to how these 
surveys were carried out, they haven't mentioned any 
survey methodology or any survey plotting or minimum 
sampling frequency, none of that is described in this 
inventory information collection procedure as compared 
to the other two, why? 

A. As you have pointed out, the 
information that is to be collected is detailed in the 
information document -- in the procedural document. 
The means by which that information is to be collected 
at this juncture has not been formalized on a 
provincial -- from a provincial perspective. 

However, what we are doing is getting 
direction at a regional level in terms of how this 
information is to be coliected. The northcentral 
region, for instance, has had three workshops talking 
to the procedure by which this information should be 
collected. 

The provincial direction, in terms of how 
this should be executed from a provincial perspective, 
is forthcoming and will be the subject of a future 
workshop that will look at -- that will have delegates 


from all of the regions who are; if you will, 
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experimenting with the most efficient means for 
collecting this information. 

Remember that this policy directive is 
relatively new and what we are trying to do is develop. 
the most efficient means for collecting this particular 
information. 

Qume Sot-thise particular inventory 
information program is incomplete and not yet 
perfected; is that what you are saying? 

A. The means by which this information 
should be collected in terms of a provincial direction 
or guideline, if you will, does not exist at the 
present time. 

I might add that guidelines for something 
like aerial inventory, something that we have been 
doing for a number of years, were not finalized until 
the late 70s in terms of a standardized provincial 
approach. So it shouldn't surprise anyone that the 
methodology and the standardization of that methodology 
for habitat inventory does not exist at the present 
time. It is being field tested in terms of the best 
means by which to collect this information. 

Q. You may have stated it - I missed it 
if you did - you are waiting for the directives from on 


high. Are you able to advise what the status is as to 
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preparation of those directives, how close are they to 


finalizing them? 


A. As I stated, what we are -- what the 
province is going to do is conduct a workshop in the 
near future with delegates from all regions, discussing 
the means by which they have implemented this 
particular policy and looking at the advantages and 
disadvantages of different survey techniques that have 
been field tested to acquire the information required 
under habitat inventory. 

Q. So there is nothing more precise in 
that in developing direction from above other than at 
some time in the future there will be some workshop 
with some yet to be determined people directing it and 
attending at it to develop these strategies; is that 
correct? It is still a very vague conceptual approach? 

A. Again, I can only come back to -- 

THE CHAIRMAN: Well, hold on a second. I 
think you have stated a couple of times there is going 
to be a workshop, it is going to include all regional 
directors and you are going to get the input from them 
and then guidelines will probably be developed. 

I am not sure, Mr. Williams, if you can 
go beyond that. He has not got a precise date and I do 


not think he can give you a precise date as to when the 
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guidelines will be handed down. 


MR. WILLIAMS: That is what I am saying, 


in that context it is still a vague undertaking 


because -- all right. 


Q. I would ask you to turn to page 308, 


please, of your witness statement. It says: 


"The wildlife information for use in 


timber management planning policy 


statement that was issued this past 


June..." 


Were you involved in the development of 


thus policy, directive 7 Mr. McNicol? 
MR SeMeCNICOL: 9A. This is 


my level. 


a little above 


Q. Do you know who in the Ministry was 


responsible for developing the policy? 


A. This is head office initiative as all 


policy direction is. The specific individuals that 


were involved in the policy formulation, 


Q. From an overview perspective, 


you understand to be the purpose of this policy? 


Lacanet’say-. 


what do 


A. The purpose of the policy is to give 


direction to the field with regard to the amount and 


kinds of wildlife information necessary for use in 


timber management planning. 
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OF eis it’ giving sdirectroneto the 
district manager on which species to consider and what 
minimum levels of information should be obtained? 

A. With regard to the featured species 
and endangered or threatened species, yes. 

Q. Let me ask you this then: Do you 
feel that this policy provides adequate direction for 
these decisions to be made consistently across all the 
districts in the undertaking? 

A. With regard to the featured species, 
moose and deer or threatened or endangered species, 
yes. But, as you are aware when you read the policy, 
there is room here for local decisions with regard to 
species that are of local import with regard to -- in 
the Geceies manager's opinion. So there is not 
consistency in that regard. 

For instance, woodland caribou do not 
exist across the entire area of the undertaking in all 
districts, so there is room there for the district 
manager, if he feels that that should be a featured 
Species or a species of import in his particular 
district, that. allowsenimetneetlexibiigtystowallowefor 
the information to be collected with regard to that 
species. 


So there is some inconsistency in that 
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regard, but that's a reflection of many species not 
being universally distributed across the area of the 
undertaking. 

MR. WILLIAMS: I thought -- did you want 
to ask a question? 

(no response) 

Q. Are you advising the Board that there 
is -- given the depth of this policy, that there is 
considerable latitude with regard to interpretation as 
to the level of effort that has to be devoted to these 
various tasks? 

MR. McNICOL: A. No, not to the level of 
effort. Again, if we look at the procedural document 
which goes with the policy, there is an implicit 
Minimum amount of information required for featured 
species and threatened or endangered species. 

Q. Let me ask you this: Is it possible 
to be consistent with this policy and devote either a 
great deal of effort or minimal effort to collecting 
this data? 

THE CHAIRMAN: Mr. Williams, how can one 
be assured of absolute consistency when a policy 
specifically allows for diversity or discretion? 

How can you ever have consistency in 


every region or every district if, in fact, a 
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particular policy allows a certain amount of 
discretion? 

MR. WILLIAMS: With difficulty, Mr. 
Chairman, I guess that is -- I appreciate that, I am 
not being facetious, it is not an easy -- 

THE CHAIRMAN: And a further question is: . 
Should policies be rigid, allowing no discretion, or 
should they have consistency with respect to some 
things and discretion in others? 3 

And that brings up the further question: 
Is the area of the undertaking completely homogeneous 
right across the whole area so that you can 
consistently apply various guidelines right across the 
board, no discretion, it is all set out and you have to 
do it in every single area? 

MR. WILLIAMS: This is certainly the 
heart of the problem, isn't it, Mr. Chairman? 

THE CHAIRMAN: But I think the difficulty 
I am having in following your line of argument is the 
witnesses have consistently indicated that in certain 
areas a certain amount of flexibility or discretion is 
allowed; in other areas there are guidelines set down 
that have to be applied universally and that is just a 
fact of these policies. 


And so to ask them whether or not the 
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policies allow for consistent application across the 
area of the undertaking, I think begs the existence of 
discretion set out in these policies. You cannot have 
consistency along with discretion in certain areas at 
the same time. I think they are mutually different and 
at odds with each other. 

And if you would agree with that - I do 
not know if you do - but if you do agree with that, 
then I do not think you can get any witness to come out 
and say that everything has to be applied consistently 
across the area of the undertaking and yet, at the same 
time, can allow for discretion. 

Iado not=thinks ther two canyexaist 
together. Would you agree with that? 

MR. WILLIAMS: I think there is the -- 
those two factors that can have to be weighed, that's 
correct, Mr. Chairman, and it's a difficult balancing 
act to accomplish. 


Two factors are thereality of life and 


given the size of the area of the undertaking and 
working in the 34 district unit basis, there -is bound 
to be variances that have to be dealt Wirtheat that —— 

THE CHAIRMAN: And, for example, I mean 
the question has been alluded to. 


MR. WILLIAMS: I am not questioning those 
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basic -- 

THE CHAIRMAN: Well, surveys or studies 
have to be conducted with respect to very named species 
and you know perfectly well that certain species are 
not present in certain areas. Would it not be a waste 
of resources to conduct those surveys in those areas? 

MR. WILLIAMS: I am not questioning that 
atrall: 

MR. MARTEL: Can I ask a question, I am 
not sure who can answer it, it deals exactly with this. 

Ise there not) ai catyr one: ofe themcat 
families mentione in the material that is rare and do 
we know anything about it and it makes reference to the 
point that the Chairman is raising, in that area where 
this cat exists, is there anything information being 
gathered to protect it? 

MR. McNICOL: You are speaking of the 
eastern cougar, Mr. Martel? 

MR. MARTEL: I guess that's it, right. 

MR. McNICOL: The eastern cougar has been 
reported in a number of locations across northern 
Ontario and the area of the undertaking. We have no 
concrete proof of its existence; that is, we do not 
have an animal that has been killed on the highway, 


shot by a hunter, trapped by a trapper, photographed we 
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don't have any concrete proof of its existence. 

We have many people, Ministry employees, 
trained biologists that have seen eastern cougar in the 
area of the undertaking. To follow up with your 
question: Have we done any surveys for eastern cougar, 
no, they are very afemoral, they are very difficult to 
pin down as I hope you are getting that message. 

We do not have any concrete proof of 
their existence because we do not have any physical 
evidence, if you will, of its existence, all we have 
are sightings and they are wide spread. 

MP. MARTEL: With the minimum information 
policy that exists, would it protect what cats there 
are out there, if they existed? 

MR. McNICOL: If we knew from all of 
these sightings that in a particular area there is a 
good likelihood that there were eastern cougar present 
in terms of breeding population, then we would endeavor 
to try to find out as much as we could about that 
particular population in that area of the undertaking. 

Now, there are some specifics that we do 
know with regard to their habitat preferences from 
studies in other areas. We know that they like good 
deer concentrations, we know that they like rough 


topography. So these would be areas that we could look 
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for eastern cougar. 

But to the present time, I don't believe 
that we have got a concentration of sightings, if you 
will, in a particular areas that is coming under forest 
management activity that would dictate the need for a 
survey. ss 
MR. WILLIAMS: Maybe, Mr. Chairman, this 
would be an appropriate time to take break. I do have 
a few more questions for Mr. McNicol. 

THE CHAIRMAN: We will take a 20-minute 
break. Thank you. 
~——Recess@takenvat LoOs25aaam: 
~=—Upon resuming-at 10255 alm: 

THE CHAIRMAN: Thank you, ladies and 
gentlemen. Be seated, please. 

Mr. Williams, I understand that during 
the recess an exhibit was tendered. 

MR. WILLIAMS: Not by me, Mr. Chairman, 
that I'm aware of. 

MR. CAMPBELL: Mr. Chairman, that's 
something that I will be filing this afternoon. I gave 
1tetoeMreMander-— 

THE CHAIRMAN: Oh, I see, that's not with 
respect to Mr. Williams. Okay. 


MR. CAMPBELL: --to file to meet the 
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Board's requirement. It is filed in advance to meet 
the request that you made the other day. 

THE CHAIRMAN: We will wait, sorry. 

MR. WILLIAMS: Q. Mr. McNicol, just to 
conclude the line of questioning we were engaged in 
before the coffee break, we have been talking about the 
balancing act that has to be applied between the 
exercise of discretion and the need to have a minimum 
data information base. 

And the question of exercise of 
discretion, do you agree that that is a necessary 
ingredient in the process? 

MR MCNICOLS 2 Alma t doz 

Q. Is the exercise of that discretion, 
in your judgment, any way impaired or compromised by 
reason of limitations of manpower and funding 
limitations in a district? 

A. That's certainly a difficult question 
to answer specifically. I would suggest that it 
certainly could be in certain situations in some 
districts: 

Q. Are you able to elaborate or should r 
redirect that to Mr. Kennedy or Mr. Clark, the people 
who have been in the district manager's position? 


Are you able to elaborate further from 


Farr & Associates Reporting, Inc. 


24 


25 


Clark,Kennedy,McNicol, 10124 
Beechey,Ward,Pyzer 
cr ex (Williams) 


your perspective? 

A. I am speaking hypothetically and just 
looking at a number of scenarios that could develop. I 
can't give you a specific example. 

Q. Mr. Kennedy or Mr. Clark, can you be 
of assistance? 

MR. CLARK: A. Could you just repeat 
your question? 

On Whether, in your judgment, as one who 
is or has been a district manager, the exercise of 
discretion has -- the ability to exercise that 
discretion has in any way been impaired or compromised 
by the reality of limited manpower and financial 
resources in exercising your duties and 
responsibilities at the district level? 

A. Well, I think my answer is it 
certainly can be and I think we all know that. If you 
don't have enough money or staff it makes it very 
azfficult tordowa ysob«properiy. 

The point I would want to stress here, I 
did talk about the budgeting process and the fact that 
we do establish priorities corporately, regionally and 
at the district level. 

Periodically, when instances arise where 


we determine that we have insufficient data, we have to 
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make from time to time decisions concerning that relate 
perhaps reallocating funds in order to get more data or 
in fact seeking out additional funding in order to deal 
with a particular problem. 

But in the absence -- you know, the 
potential certainly exists in certain circumstances 
that there won't be adequate funding or staff to do the 
job properly. 

Q. Is that more likely to occur in the 
timber management side of the operations or in the fish 
and wildlife management side of the operation? 

A. I don't know that I could make the 
distuncttonme siwouldsthink, that? ite. coudd happen 
equally depending on the circumstances. 

Q. Are you saying that on average that 
both the timber and non-timber management sections of 
the districts have equal access to management tools and 
manpower and financial resources to do their part of 
the job? 

A. Not in all cases, but I think one of 
the roles of the district manager is to be constantly 
vigilant to review those kinds of situations and make 
the appropriate decision. 

In other words, an important job that I 


had as a district manager was to address that 
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particular issue that you have made reference to and it 
may be that there was a need for additional funding or 
more effort to be put into fish and wildlife or, on the 
other hand, for other reasons it might have been, as a 
district manager, that I had to consider putting more 
money or effort, if you want, into certain aspects of 
the timber program narrowly conceived. 

Q. All right. Just speaking from your 
own personal experience, where has the shortfall with 
regard to mustering those resources more frequently 
occurred; in non-timber or ees management 
operations? 

A. I have to think about this because 
there is an awful lot of operations involved in timber 
and I am not sure that I could really generalize and I 
want to make one point clear. 

If you have limited funds and you have to 
consider reallocating funds in order to, for example, 
make more information available, you are often faced 
with tradeoffs that involve, for example, not planting 
as many trees, not doing as much site prep, not doing 
the remedial action that was necessary and all of these 
decisions, they are not strictly timber decisions, so 
they become extremely complicated and to generalize 


about them I think is very very difficult. 
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Q. Well, I asked from your own personal 
experience are you able to indicate whether there has 
been a more favourable environment with regard to 
availability of the resource tools, manpower and 
funding on the timber management side than on the 
non-timber management side. That's all I am asking 
you, from your personal experience? 

A. I would say that my answer to that 
would be because, as you have pointed out, the timber 
program, for example, in my district the funding level 
was considerably greater, that the possibility for 
discretionary funding was somewhat -- or exercising 
discretion in the allocation of funds was somewhat 
greater in timber management than it was in fish and 
Wildlife where you were dealing with a fairly limited 
budget. 

Q. This is in the Wawa District you are 
speaking of in particular? 

A. Now, an example would be when you 
budget for a fairly large site preparation activity and 
you are funded a certain amount and the quotes come in 
somewhat lower, you may in fact end of having some 
discretion with a certain amount of your funds. 

And a lot of that draws simply from the 


fact that you are dealing with a larger amount of 


Farr & Associates Reporting, Inc. 


24 


25 


Clark,Kennedy,McNicol, 10128 
Beechey,Ward,Pyzer 
cr ex (Williams) 


money. In the fish and wildlife program, it is fair to 
say in my experience, because the funding levels were 
generally considerably lower for a whole host of 
reasons that I think we have made reference to, there 
was, in my mind, less flexibility. 

Q. Perhaps if I could focus in a little 
bit on that. 

I am alluding to it specifically with 
regard to which, historically from your experience, has 
enjoyed the greater benefits of those resources. I 
relate it specifically to data collection and whether 
there has been greater oprertunity for the all 
important data collection process of information on the 
two different sides of the ledger, whether it has been 
more favourably balanced to timber management 
operations and activity and sophistication of that data 
information network than on the fish and wildlife side? 

A. You know, it is very hard for me to 
say. I have never really thought of it in this those 
terms, to be quite frank with you. 

Q. Is that all you can say? 

AS LVamenote-sure LL can really qo: any 
further. 

Q. Mr. Kennedy, can you assist us? 


MR. KENNEDY: A. Mr. Williams, I have 
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not been a district manager and I don't think I could 
respond to those questions. 

Q. And are you able to respond to them 
from the positions you have held as a unit forester or 
say in your particularly key role now as an 
environmental assessment officer? 

A. I think if you were to rephrase some 
of the questions I would be able to provide the Board 
with some of the insight of the°experiences that I have 
had in one district. 

Q. Well, the key question was whether or 
not from your experience at the district level was the 
allocation of the resources and the assembly of the 
resources in the form of data information base material 
more frequently and in greater depth applied in the 
timber management process as contrasted to the fish and 
Wildlife management side of the operations in your 
district; 

Ay eGewouldny ta.bew— 

Q. I am sorry, because of limitation of 
funds and manpower resources in the latter area? 

A. I wouldn't be in a position to answer 
that question. 

MRii (CLARK :qu0A/ 2 eeMriceWitlaamsiell> may be 


abilLemtos helipwardaittle: bit 
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Oe AT era ght 

A. This business of whether or not there 
is adequate levels of funding and what the relative 
weights are in timber management versus fish and 
Wildlife has a lot to do with objectives that you set 
for yourself in terms of the amount of information you 
are going to collect. 

And certainly before we had established 
information requirements for wildlife and for fish, as 
a district manager or a wildlife biologist it was 
somewhat difficult to know what you should be striving 
for and what you should be doing in the absence of 
having got that information. 

And one of the ways we have attempted to 
deal with this basic issue is to try and establish what 
an adequate level is and what we do in the absence of 
having that information and so I think that rather than 
talk strictly about money, relative amounts, I think, 
you know, from my point of view, it is important to 
look at it in the context of what we are obligated to 
collect. 

And I think -- you know, I am going back 
to our policy again because I think it is a really 
important context for looking at this particular issue. 


In the absence of that policy it was very hard to know: 
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Should we survey all lakes, some lakes, which should 
have priority, what should we be actually looking at 
and when it came to wildlife likewise, in the absence 
of that policy, while there may have been a traditional 
way of doing things, it wasn't clear specifically on 
what basis we should establish what our priorities 
were. 7 

Q. Mr. Ward, I am going to ask oo the 
same basic question I asked the other panelists or 
Witnesses and then I am going to ask a series of 
questions that will require input from yourself and Mr. 
McNicol dealing with the timber management guidelines 
and the fish management guidelines. 

BUGS tel Leen olte ae ewilll ask yourithe 
same question as to, if you could advise the Board as 
to what professional courses you have received dealing 
with the four specific areas: Optimization of resource 
benefits? 

MR. WARD: A. No official course in 
thats: 

Q. Integrated resource management and 
tradeoff decision-making? 

A. In terms of doing my Masters in 
natural resources management, we had courses that were 


related to integrated resource management. 
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The Masters program in natural resources 
management at the University of Manitoba is an 
interdisciplinary graduate program which introduces the 
graduate student to various aspects of resource 
management including legal things, political things, 
socio-economic types of decisions, not just the 
biological information that's required for resource 
management. 

Q. So that was part of your academic 
training and not part of your upgrading process, if I 
can put it that way, while an employee of the Ministry? 

AimtThastcorrect: 

Q. Resource valuation? 

A. Yes. Again, I have had courses in 
economics and resource economics and in terms of the 
Ministry, we are going to be having, I guess within the 
next year, a fisheries economics workshop. 

There has been one held at an 
international level in terms of evaluating fisheries 
resources and we are going to be having a workshop for 
training Ministry staff in trying to get more 
socio-economic information in our fish management 
decisions. 

Q. The last area was dealing with 


uncertainty in making public policy choices? 
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A. I haven't had a professional course 
in that. 

Q. Mr. Ward, a point of clarification if 
I might and perhaps -- 

MR. WILLIAMS: I believe, these two 
documents; the Timber Management Guidelines and the 
Fish Management Guidelines were specifically brought 
forward; were they not, Mr. Freidin to be exhibits in 
this panel? 

MR. FREIDIN: I'm sorry, can you repeat 
that. | 

MR. WILLIAMS: The Timber Management 
Guidelines for Protection of Fish Habitat. 

MROBWARD: @wiThatesmexhibiceso0si, Mr. 
Williams. 

MR. WILLIAMS: And the Timber Management 
Guidelines for Provision of Moose Habitat, that's 
Exhibit 310. 

OPP PARpOINt Cfeclarificationweif: Iemight, 
Mr. Ward. From the questions directed to you last 
Wednesday, I just want to be clear, did you not say 
that if no aquatic habitat inventory survey or no fish 
assessment unit study is done on a lake, river or 
stream in a given area then the Ministry's Timber 


Management Guideline for the Protection of Fish Habitat 
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would automatically apply to the area that is under 
consideration for a timber management plan? 

MR. WARD: A. Yes, I was referring to 
the policy statement which is Exhibit 304. It 
indicates in there that if you don't -- if you have 
insufficient information for meeting the minimum 
requirements, what steps you take. 

Q. That's the policy document that was 
issued on August the 8th of this year? 

Az aThatisycornect. 

O. «I wouldsask you) to=turnstos the 
Fisheries Management Guidelines, if you would. I don't 
think that these documents have yet had an opportunity 
to be scrutinized and questioned and perhaps it is 
important that we do so. 

If you can turn to the two green sheets in 
the guideline. Am I correct in concluding that these 
two sheets are the guidelines which are always 
applicable without variance in lieu of an aquatic 
habitat inventory survey or a fisheries management unit 
study? 

A. Well; you need that minimal 
information to apply these guidelines. You have to 
know, for example, whether there is lake trout present 


in a lake before you can apply the condition that you 
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will have a reserve around a lake trout lake. 

Q. All right. Let me direct you to 
paragraph 12 of the guidelines at the top of -- just 
give me a moment. 

Paragraph 1 on page 1 of the guideline, 
it states: 

"Shorelands which have been selected for 

timber management operations and which 

are adjacent to fish habitats for 
acquiring protection should be identified 
as areas of concern." 

Who determines which lakes, rivers and 
streams require protection? 

A. I expect it would be the district 
planning team that's composed of a fish and wildlife 
representative and I would expect that person, he or 
shesto ow. 

Q. How would he or she know that a 
particular lake requires protection if there is no data 
that has been developed with regard to that lake, river 
or stream? 

A. Well, we would know from the timber 
Management plan and the FRI maps what shorelands would 
be affected and would have timber allocated to the 


shoreline and that would immediately identify that 


Farr & Associates Reporting, Inc. 


Clark,Kennedy,McNicol, 10136 
Beechey,Ward,Pyzer 
cr ex (Williams) 


areas as an area of concern. 

And if you don't have any information 
about that lake, then you automatically put on the 90 
metre reserve around that shoreline as the policy 
indicates. 

Q. Are you advising the Board then that 
automatically in that situation Table 1 would apply as 
the minimum protective standards to be applied, Table l 
being Timber Management Guidelines for the Protection 
of Fish Habitat, A Summary. 

A. Well, that is a summary of the 
guidelines. Again, if you had no information on slope, 
you would have to go with 90 metres which is the 
Maximum area of concern. If you had slope information 
then you can narrow that width down to 30 metres. 

So, again, there is certain minimal 
information to use that Table 1 which is outlined in 
the policy. 

Q. With regard to using those criteria, 
the setback distance as you refer to as it pertains to 
rivers and streams is, just to be clear, is 30 up to 90 
metres on either side of the stream, so you are 
actually doubling the reserve area; are you not? 

Aeo That secorrect . 


Q. In the next -- in the second 
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paragraph of paragraph 2 of the guidelines it says:- 
"The above width..." 
Just following on that point: 
"The above widths of area of concern are 
for general use. Where better 
information is available on a local 
basis, the widths may be modified ina 
Manner consistent with protection of fish 
habitat.” 
Can you be more specific as to what the 
better information available on a local basis would be? 
A. Just to give you a couple of examples 
going one way or another. In terms of, if you had say 
a relatively flat slope between zero and 80 degrees and 
you were going to prescribe a 30 metre reserve there to 
protect some critical fish habitat and having some 
local knowledge about the site that it was in the area, 
you know, the direction of prevailing winds, the soils 
weren't that deep, the roots are kind of shallow, they 
may be subject to blowdown, then you would have a good 
argument for having a wider width in terms, rather than 
30 metres going with the 90 metres or maybe a hundred 
metres or whatever to make sure that that reserve could 
withstand blowdown. 


For example, a 30 metre -- it is not 
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unusual to have 30 metre trees and if you have one 
blowdown it can go right through the reserve width. 

The other argument as well ain terms of a 
narrower -- you may have a situation where you can have 
it narrower than 30 metres, for example, if you have a 
lot of grass area between the water and where trees are 
starting, we realize that the grass can provide some of 
the functions of standing timber in terms of preventing 
sediment from moving into the water or organic debris 
or nutrients moving into the water and, therefore, you 
might not need a 30 metre width, you may be able to get 
away with a 15 metre width. Or if the slope was 
steeper, instead of 70 metres, going with 50 metres. 

So you have to look at those site 
conditions when you do your prescription and that's one 
of the reasons why we don't want a cookbook in terms of 
this situation you apply this width. You have to have 
some professional judgment on site. 

Q. Okay. Given that example, is that 
not all still subject to application of your newly 
developed policy on use of the Timber Management 
Guidelines for Protection of Fish Habitat which sets 
out more specific minimum standard to apply in that 
process? 


A. Well, just the examples I have given 
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in terms of relating the width of an area of concern to 
slope, angle. As I mentioned in earlier testimony, I 
think that the first draft of the guidelines that came 
out in 1981 basically had that kind of relationship. 

If you wanted to protect the aquatic 
environment, you needed to have this width of timber 
for these various slopes and it was based on a paper 
produced by Trimbel and Sartz in 1957 and a lot of 
agencies across North America have sort of used buffer 
widths the Trimbel and Sartz study. 

And so the policy hasn't really affected, 
you know, that kind of application of having a wider 
area of concern if you have got a steeper slope. 

Q. Mr. McNicol, in the Timber Management 
Guidelines for the Provision of Moose Habitat, are 
these guidelines applicable in all cases where no 
previous moose habitat inventory survey has been done 
for an area being considered for a forest management 
plan? 

MReeMCNICODe Aap elathinkmasmim stated 
earlier, even if - and it depends on how you are using 
that word inventory - one of the sources of information 
that can be utilized to determine whether stands exist 
that have the potential to hold moose is through the 


FRI and aerial photographs, if you remember previous 
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testimony. 

If you consider that as part of the 
inventory process then, yes, these guidelines would 
apply anywhere where inventory has taken place. 

Q. But more importantly, do they not 
apply where -- they would always apply, would they not, 
where no inventory has taken place? 

A. You have to know where to apply the 
guidelines. 

Q. And I thought from what is stated in 
the Class EA at page 188 that it is mandatory to apply 
these guidelines in all cases? 

A. Again, you have to have the inventory 
information to know where to apply the guidelines. 

And, as I say, that inventory may be as superficial, if 
you will, as looking at FRI and aerial photographs to 
identify those areas where the guidelines should .apply. 

Q. Well, isn't this one of the inherent 
weaknesses of the guidelines. If I direct you to again 
the green sheet, Roman numeral page II at the top 
thereof, you were talking about specific areas of 
concern guidelines it states: 

"For the protection of identified 

site-specific habitat components such as 


early and late winter concentration 
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areas, mineral licks and calving sites, 

certain guidelines will be applied." 

Well, given that there has to be a 
predetermination or there has to be a site that's 
identified, doesn't this greatly compromise the 
universality of application of these guidelines? 

A. I would say not. The identification 
of certain of these features, for instance, mineral 
licks and calving sites, if I can speak to the way that 
those guidelines are applied here in Thunder Bay 
district and with my conversations with other 
biologists in other regions, it is impossible to 
determine, for instance, all calving sites ina 
particular area of operation. 

What you do do is extrapolate from the 
information that you have at hand. We know certain 
basics about where calving sites exist. Those calving 
sites are generally approximate to water, they often 
are on peninsulas or on islands and the way that we 
apply the guidelines is looking to those areas that we 
know are good in terms of summer and early winter range 
and we know we have got good moose populations there, 
you look for those areas that are close to those areas 
that have the potential to be calving sites. 


So you would look for water bodies with 
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peninsulas, you would look for large water bodies with 
islands. Those would be your potential calving sites 
and those would be the areas where you would apply the 
guidelines. 

Q. Let me refer you to the last two 
paragraphs on that same page in the right-hand column 
Application of the Guidelines. It is stated that: 

"In general if individual harvest blocks 

do not exceed one hundred hectares, 

concerns for moose should be restricted 
to no unspecific areas and they are 
identified as concentration areas, again, 

Mineral lick sites, calving sites, 

aquatic feeding areas." 

Again, I understand what you were saying 
earlier, but does that resolve the dilemma of the 
guideliies being only applied on the basis of what is 
known. Should they not be applied universally so that 
where they are not known, there is a minimum base of 
protection provided there prior to the undertaking of a 
timber management activity? 

A. Again, I think you have to relate 
back to the fact that these guidelines are being 
applied by professional biologists. If you do not know 


for sure that a particular location is being utilized 
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as a calving site, that does not preclude you applying 
guidelines if, in your professional judgment, you feel 
that it is very probable that those sites are being 
utilized for that purpose. 

As I explained before, identification of 
all calving sites in areas where calving has existed 
would be extremely difficult to accomplish, if not 
impossible to accomplish for the area that is 
considered for the forest management activity. 

So as professionals we apply our best 
information concerning principles that we know exist 
with regard to calving sites that have been identified 
and extrapolate those principles to the land base. 

Q. I take no issue on that point, I 
accept that. My concern was whether the guideline, as 
a document to be applied on a mandatory basis, has to 
be followed whether or not specific sites are known or 
identified. That's the major concern I have. 

So that you have a minimum protective 
veil, if you will, until such time as necessary studies 
to determine if it is a site, can be undertaken at the 
discretion of the district manager or the expert 
Wildlitembiologisteon statfyin’ that. district? 

A. I can understand your concern.giving 


the wording, what I am explaining to you is what I do 
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as as professional and what I know other biolegists do 
as professionals, two an two in most cases make four 
and that's the kind of information, if we know that we 
have got good moose populations in a particular area, 
we know that the habitat exists for good calving sites, 
even though we have not identified specifically those 
areas as being the calving sites, we apply the 
guidelines. 
Q. All right. Last paragraph: 
"If cuts are proposed which exceed the 
general guidelines over large areas, the 
district must receive the regional 
director's approval prior to agreeing to 
the plan. If a region intends to 
routinely sanction deviation from the 
guidelines, the Assistant Deputy 
Minister's approval must be obtained 
before approving the plans." 
Let's go to the first sentence first: 
"If cuts are proposed which exceed the 
general guidelines over large areas the 
district must receive the regional 
director's approval prior to agreeing to 
the plan.” 


To your knowledge, what additional or 
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other data based information or other resource material 
would be available to the regional director that's not 
only available over and above what was available to the 
district manager in making his decision that would 
compel the regional director to change his opinion from 
that of the district manager? 

A. There is no information that would be 
available to the regional director that would sway his 
decision one way or the other is my suggestion. 

The information base that has resulted in 
a deviation over large areas from the Moose Habitat 
Management Guidelines or application of those 
guidelines, that knowledge base is at the district 
level. 

So as I am saying, I guess, is that 
there is no knowledge that I am aware of that the 
regional director would have upon which to make a 
decision other than what information he is getting from 
theadistracts 

Q. Given the newness of this program, 
these guidelines, are you aware of any instances where 
a regional director has overruled the decision tdken by 
a district manager in this regard, that it was 


appropriate to exceed the general guidelines in a given 


instance? 
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A. I am not aware of any such situation. 

MR. WARDS") At) [oe lecaneada, Mra 
Williams. I am aware of one in the northwest region. 

Q. What were the circumstance? 

A. Well, I don't know all the details, 
but I can just explain to the Board. The region is not 
getting necessarily more information, what it is 
bringing into the decision is the opinion of other 
professional biologists. 

In other words, there's a regional 
wildlife biologist, I am the fisheries specialist in 
the northwest region, we review all timber management 
plans and we look at them to see whether the moose 
guidelines and the fish guidelines, when the decisions 
are beiig made to approve the plan and we, as staff 
people for «he regional director, are giving the 
regional director advice. 

So in the one exansle in a timber 
Management plan in the northwest region we felt that 
the moose guidelines were being exceeded in terms of 
the cut size and the regional director refused to sign 
the plan unti the changes were made, more in 
conformance with the Moose Habitat Guidelines and the 
plan was amended. 


THE CHAIRMAN: Could you not also receive 
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information from other sources like the public or -- 
insorhern Words-niSultenot possiblesforsthespublic, itor 
instance, in a particular situation to lobby the region 
as opposed to the director or lobby even the Ministre 
as opposed to the director? 

MR. WARD: That's true. The regional 
director would have a wider perspective than that of 
the local scene that the district manager doesn't have, 
that's correct. : 

MR. WILLIAMS: Q. Would that likely or 
normally be the case that the regional director would 
go to outside resources before making a decision when 
all of this process, as I understand it, is really part 
of the in-house ongoing operation of the district which 
doesn't call or rely upon input from the public at 
large or other outside sources? 

MR. WARD: A. I think that he basically 
relies on in-house advice. I mean, there is always the 
opportunity for -- a regional director is accessible to 
the public as well and, you know, he has got to balance 
a lot of different interests. 

Q. Then as the Chairman has suggested, 
and are you agreeing that it would be prudent for the 
regional director in that situation to seek outside 


professional advice, if necessary, before making a 
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decision given that he has to rely on the same database 
that the district managers had to do in making his 
decision? , 

‘A. Well, in terms of developing the 
timber management plan at the district level, they have 
gone through the process of public advice and open 
houses and that. You know, I expect that most of the 
opinions of the public would be obtained by the 
district during their timber management planning 
process. 

Q. Well, would that be the appropriate 
route for the region2] cGirector to move in to seek 
non-professional advice rather than professional 
outside objective advice? 

MR®. McNICOlL:= "A= No, that wouldmenot, be 
the case and, Mr. Williams, with regard to your 
previous question -- 

Q. Sorry, why would that not be case, 
Mr. McNicol, please explain, I don't understand. 

A. Well, the regional director is making 
a decision based on information that has been supplied 
to him by his professional staff. 

Omaeerera ini. 

A. Now, if you are intimating that a 


member of the public who is not a professional is able 
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to make a better decision with regard to the way 
wildlife habitat concerns have been addressed in the 
timber management planning process, I would have to 


disagree with that. 


10149 


Q. I am not saying that. Wouldn't it be 


more prudent -- if the regional director felt he 


couldn't fairly understand the reasoning for which the 


district manager decided to exceed the guidelines, 
wouldn't it be more prudent for him to go to 
professional outside advice rather than to lay people 
for their advice through the public consultation 
process? 

A. Perhaps part of your concern with 
this question is the regional director's role in this 
process. See, the regional director's role, if he 
feels that there is justification for going beyond a 
particular provincial policy or disregarding a 
particular provincial policy with justification, then 


it is only his mandate to do that. The district 


manager cannot do that, only the regional director can. 


Q. I will move on by simply trying to 
distinguish which is the most appropriate source of 
simecesl= information that he should seek after, 
professional or lay advice? 


A. Well, the simple answer to that 
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question, if he feels that is a necessity, then 
obviously a professional opinion. 

Q. Thank you. The other concluding 
sentence seems to potentially compound a problem that 
appears to exist certainly on the surface, perhaps you 
could clarify. If a region intends to routinely 
sanction deviation from the guidelines, the Assistant 
Deputy Minister's approval must be obtained before 
approving the plans. 

Again, what resource material or other 
information would he be likely to have over and above 
what the district manager and the regional director had 
in deciding to routinely sanction deviations from the 
guidelines, how is he able to cope with that situation 
if he has no other advice -- or information, 
professional documentation, information than what the 
other two parties had? 

A. At that level the ADM would be 
looking for advice from his provincial experts rather 
than the regional coordinators at the regional level, 
he would be looking for advice from his provincial 
experts: InerccaLancomtheatepart. cular si tuatron. 

MR. MARTEL: Can you tell me how you 
could do it at the district level, get a decision based 


on the best information available to you from your 


Farr & Associates Reporting, Inc. 


Clark,Kennedy,McNicol, LOLS 


Beechey,Ward,Pyzer 
cr ex (Williams) 


professional staff, go through the regional level, the 
typical example that you would have that ultimately 
would end up routinely on the Assistant Deputy's desk. 
I mean, the type of judgment calls that you have 
indicated all a long would indicate that that couldn't 
Occur. 

MR. McNICOL: I agree and I am not 
cognizant of any example of that taking place. 

MR. WARD: I am only aware of the one 
example I gave. 

MR. MARTEL: And that was at the regional 
level and didn't get to the. ADM. 

MR. WARD: That's correct. 

MR. MARTEL: Would why that would be in 
there because it talks about routinely doing the 
deviation. I mean, that isn't a routine; is it, it 
isn't something you do routinely, deviate from the 
guidelines? 
| MR. McNICOL: I can think of an example 
where that may take place and that would be ina 
Situation where a district, say, has woodland caribou 
populations. If you look at the guidelines for 
woodland caribou, they specify quite large cuts. MThis 
is the type of disturbance that can bring back good 


woodland caribou habitat in time. 
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That would require deviation from Moose 
Habitat Management Guidelines on a routine basis, if 
the decision was made by the district manager at his 
level that woodland caribou were going to be featured 
in his particular district or is a species of specific 
concern in his particular district. 

So that would be one situation where 
there would be routine deviation the from Moose Habitat 
Management Guidelines. So what it would call for is 
some justification for that particular course of 
acta Olen 

MR. MARTEL: That hardly sounds to be 
routine though. 

MR. McNICOL: No. And, again, in my 
experience, I don't know of examples where the Moose 
Habitat Management Guidelines have been routinely 
ignored. I gave that as a hypothetical example of 
where that might happen. 

MR. WILLIAMS: Mr. Chairman, I would just 
like your guidance, if I might. How much time remains 
to me in your allocation? Are we going to twelve or 
12:30 or whatever, I can adapt to -- 

THE CHAIRMAN: Well, I think we would 
like you to complete your examination so that after 


lunch we can start with Mr. Campbell's and... 
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MRESWILULAMS 23 4122305 

THE CHAIRMAN: 12:30 would be fine with 
us if you can complete by then. : 

MR. WILLIAMS: We can't, but we will. 
Algeright, @Mrs) Chairman, = that<s*helpfulveatThank you. tI 
just have to be more selective as to questions. 

Q. Just one question there, Mr. McNicol, 
just so I am clear or perhaps let me put it this way: 

Given that everybody is working with the 
same database and wouldn't it be more appropriate where 
there was a doubtful situation for the district manager 
to enter into the consultant process with the regional 
director or if needs be the Assistant Deputy Minister 
along with the regional director before than after 
exceeding the regional guidelines? 

If he realized it was contrary to the 
guidelines, clearly there must be an exceptional 
Situation. Wouldn't it be more appropriate that the 
consultation process occur before and not after. 

MR. McNICOL: A. And indeed with the 
review process that is set up for the timber management 
planning process, there is review by regional 
coordinators both in fisheries and in wildlife before 
plan finalization. So that concern would be brought to 


bear before finalization of that particular plan and 


Farr & Associates Reporting, Inc. 


Clark,Kennedy,McNicol, 10154 


Beechey,Ward,Pyzer 
cr ex (Williams) 


the problem would be addressed before final approval in 
most situations. All situations that I am aware of. 

QO. Just one last question with regard to 
the guidelines, if I might. I just want to be 
absolutely clear that -- is this a correct assessment: 
That indeed where there is no site-specific data or 
information to deal with the protection of the habitat, 
whether it be fish or wildlife, when contemplating a 
timber management -- a forest management plan, am I 
correct that these guidelines would apply and that 
their application is governed by the two policy 
directives that have been issued this year; the one 
being Wildlife Information for Use in Timber Management 
Planning the other being for fish? 

A. If we could look at the specifies, 
when I talked about calving areas in terms of specific 
uabitats of concern. 

Ov Yes 

A. I think those are the words that gave 
you some trouble. 

Ompeeliiatwes: ricnt. 

A. When we talked about known. 

Ofer anvon te 

A. I picked calving areas specifically 


because that is the area where our information would 
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be, in terms of specific locations, the most difficult 
to procure because understand that calving occurs over 
a very short time frame and it would be extremely 
difficult to identify those sites specifically over the 
entire of the forest management activity. 

However, the other sites, mineral likes, 
aquatic feeding areas, these are areas that are used 
traditionally over time and are relatively easily 
identified where they exist. So my choice of calving 
areas was done specifically to indicate that in those 
Situations, even though we do not know where the 
specific sites are, we will protect the potential 
Sites. 

ORBaMr Ward; a@wathy regards tosthe? policy 
directive issued in August of this year as to applying 
the timber management -- or the forest -- the Fisheries 
Management Guidelines, am I correct in that your task 
is somewhat simplified in that the directive clearly 
states that the minimum data that is to be obtained is 
that set out in the Manual of Instructions for Aquatic 
Habitat Inventory Surveys where there is no other data 
or information available to make a professional 
judgment as to the possible negative impact of timber 
management activity and in a given lake, stream or 


river area? 
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MR. WARD: A. That's a long question. I 
guess my answer is yes. 

THE CHAIRMAN: That's a good answer. 

MR. WILLIAMS: Q. Well, just before -- I 
am not going to let you off that easy. Just turn to 
page -- of the new policy that's been established, 
because it is clearly stated as I see it ‘in Now Fak 

MRS. KOVEN: What exhibit? 

MR. WILLIAMS: This was entered as 
Exhibit 304 and I am looking at the second last -- 
sorry, I am looking at the second page under Section 
(e) -- no, I am sorry under the heading minimum 
information requirements, Item 2. 

OEeSo that's your authority for saying 
that you must, at the very minimum, undertake that type 
of survey; is that correct, all other information being 
lacking? 

MR “WAKD 3°" "A; itlac.s = correctwor chat 
policy suggests that it is the way to obtain that 
information. “If you “look "at point 4 just “below ity*it 
gives the three areas of information that we need, goes 
from page 2 to page 3, on fish species and gives some 
examples of the ways of collecting that information. 

Q. Again, just one last question here 


staying with paragraph 2: 
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"The use of any other survey method must 
be approved by a Ministry fisheries 
biologist professionally." 

Is there any other way of doing adequate 
professional surveys to assemble the type of 
information you are talking about and, if so, is it 
more or less adequate than what you would obtain 
through an aquatic habitat inventory survey? 

A. Well, I was trying to explain in the 
Section 4 gives some other examples of how you can 
collect the information and, in actual fact, for 
example, on laks surveys in the manual we don't really 
talk about lectro fishing used as tool for collecting 
fish species present in lake surveys, we do for stream 
surveys. 

But now that we can use -- some regions 
have lectro fishing boats, it is possible to collect 
fish species as well with lectro fishing for lake 
survey cruise to identify the fish species that are 
present. 

So in some ways the manual sort of 
outlines some techniques and under point 4 it outlines 
some others that are, in actual fact, in addition to 
what the manual lays out. 


Q. And in your professional opinion 
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those other approaches are equally acceptable 
professionally? 

Ae Yes. 

MR. WILLLIAMS: Thank you. Coming to, 
Mr. Pyzer, if I might there is an area I would like to 
explore with you, but again with your indulgence, Mr. 
Chairman, I just want to put the common question that I 
put to the other panelists. 

Q. Can you advise the Board as to what 
professional courses during your tenure as an employee 
of the Ministry of Natural Resources, what professional 
courses you have received dealing with these four 
areas: Optimization of resource benefits? 

MR .0-PYZERG QvALeeMr SWidewamst ae dong tahave 
my curriculum vitae in front me and I have taken a 
large number of courses, so I may be missing some here. 
I think they are all listed though in that document, 
but same as Mr. Ward, I have a Masters degree from the 
Centre for Resource Development. 

Q. I am not asking about academic 
qualifications attained prior to becoming an employee 
of the Ministry, I am asking asking about professional 
courses provided by your employer for better 
understanding these highly technical and complex 


issues. If I missed them in your CV, I apologize, but 
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I don't recall seeing that material in your CV. 

MR. .PYZER: A. Okay. Optimizing 
resource benefits. I did take a week-long course at 
the Banff Centre on environmental impact assessment. 

Q. The same one as Mr. Clark did? 

A. No, a different one. This was the 
forerunner to the one Mr. Clark attended. 

Q. So it is a more specific one dealing 
with optimization and not with the broader issue of how 
LOS 

Az ethatssscorrect. 

Q. --~handle yourself in a Class EA 
hearing? 

A. I believe it was more specific. 
That secorrect: 

Q. Is that the one instance? 

A. Pardon me? 

Q. Is that the single instance or are 
there others? 

oa Optimizing resource benefits and 
certainly to a degree, the courses in terms of 
constructive citizen participation. 

Q. That's the only professional course 
you have engaged in. Have there been other specific 


courses you have taken on that particular topic? Just 
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yes or no? 

A. Yes, I believe there are others. I 
believe the constructive citizen participation course 
that I was on and also the interpersonal communication 
course both dealt with at least methods or ways of 
arriving at optimizing resource benefits. 

QO. Were they one-day or one-week 
courses? 

A. I believe they were, in both cases, 
three days. I would also guess that the native studies 
course -- to a large degree the native studies course, 
actualiy I took two of those, one at York University 
that Andrew Ricard presented and other one that was put 
on, it was a week-long course in Dryden. 

I would say both of those also from an 
Indian perspective that was optimizing resource 
benefits. 

Q. The three other types of professional 
courses I want to ascertain whether have been made 
available to you and, if so, whether you have taken 
them is in the areas of integrated resource management 
and tradeoff decision-making? 

A. Probably the one that was most 
specific would be that environmental impact assessment 


course at Banff and another one that --. 
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Q. The same one that Mr. Clark was on? 

A. No, again, it was the forerunner to 
Lit 

Q. The one that you were on. All right. 

A. And another one that Ministry put on 
in Dryden, it was handled by a consulting firm, Huff, 
Stansbury and Associates and it was on basically that 
very subject. 

Q. Resource valuation? 

A. Again, the environmental impact 
assessment course in the Huff, Stansbury. 

Ob MAD lers Ghee ANd,Lastly-~dealingawitn 


uncertainty in making public policy choices, were they 


‘part of the agenda in those courses as well? 


A. I would say most if not all of the 
previous ones that I have mentioned, yes. 

Q. Mr. Pyzer, as a Ministry expert 
witness on resource management, do you feel that you 
are best equipped to answer questions on socio-economic 
environmental data? 

AwaRLaWiLilecertainly try. 

Q- Ablienicghnt we Lawouldslikesto: askevyou. a 
few questions about where your Ministry collects data 
with regards to socio-economic environmental issues. 


Do you agree that fish and wildlife 
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Management has a rather large people management 
component? 

ALaeeLeS a dor 

Q. In order for the Ministry to properly 
address the needs and desires of resource user groups, 
it is my understanding that your Ministry often 
undertakes to solicit input from the public to receive 
guidance in developing such things as park management 
plans, timber management plans and even fish and 
wildlife management plans; is that correct? 

Ane ihatesP corrects 

Q. And would you agree that this in fact 
is really central to dealing with the socio-economic 
concerns that you have a high intensity of public 
participation in dealing with those issues? 

A. Yes, I would agree with that. 

Q. Now, in order to ensure that 
professional unbiased surveys are done in this regard, 
who does your Ministry have on staff that serves as a 
social science expert or as a sociologist, if you will, 
LO ensure that the wants and needs of the public are 
properly addressed and reflected by the many Ministry 
resource management programs? 

A. Very good question. The reality is 


that there is not a sociologist as such on the Ministry 
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staff. Certainly the test -r the social test, if you 
will, is the public test in terms of the public 
consultation and we certainly relied on that as being 
the social test, the fact that, as you indicated, that 
we do meet with the various anglers and hunters groups 
both at the provincial, regional, district levels, that 
we do get their input, that they do attend the various 
information centres, that they do participate on our 
planning teams, advisory committees, if you will, and 
task forces. We believe that that is the social test. 

Q. I am not questioning that this may be 
the social test, but I am inquiring about whether or 
not, in your judgment, we have reached the necessary 
level of sophistication in dealing with these complex 
socio-economic issues to be able to continue to deal 
with them without the benefit of specialists in the 
field such as sociologists in the same way we have 
biologists and people trained in forestry techniques at 
a high level that we should -- when are we going to 
reach that situation in dealing with the people issues? 

And in asking that question, I am not 
denegrating the qualifications you have, sir, I am 
simply asking: Isn't there a need for a higher level 
of professionalism to be applied in that area? 


A. If you are asking for my professional 
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opinion? 

Q> ayes 

A. It would be some time before given 
the money to hire new staff that I would hire a 
sociologist. 

OQvsrThat taissnotemy, question 7s didn t ask 
you if you don't have the money or staff. I am asking 
you if that's not the necessary direction to move in 
and, if not, why not? Why has it not been done to 
date; is it because of the financial and staff 
limitations? 

A. I don't believe that is the reason 
why. 

Q. What is the reason? 

A. I guess the reason, I suppose it's 
fairly obvious, the reason is that the Ministry, in 
terms of having dealt with those problems, hasn't felt 
the need to hire a sociologist; that in fat in dealing 
with those groups, the client groups that the decisions 
that have been made have met with general favourable 
reaction and that need has not been identified. 

I can honestly say it is the first time I 
have heard someone sudqgest that we should, from any of 
our groups’ hirre@<arsociologistt 


Q. Is there no such professional person 
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even above the district level -- within this huge 
operation of the Ministry of Natural Resources, is 
there no such person as a sociologist on staff to 
assist the districts in doing the necessary 
interpretative work and collection and analysing 
information necessary to make these decisions? 

A. Certainly there are. You know, there 
are -- like the policy secretariat and various branches 
at main office that assist us in those kinds of issues. 
Unfortunately, I don't know what their qualifications 
are, but in terms of a staff sociologist identified as 
an sociologist, sls dontiteknow pot eones jing the, Ministry: 

That is not to say again that we don't 
have those branches that assist us in dealing with -- 
if a complex problem like that arose that we wouldn't 
turn to, but I don't know what their qualifications 
are. 

Qu. MrveClark,«can you assisteus, dosyou 
know if there are any professional sociologists on 
staff either at the district levels or at the head 
office level that can assist the districts in this 
whole important area of their operations? 

MRE SGLARKis MAM aMaybe «<lecansturncit 
around because I am not sure just what you are talking 


about when you say a sociologist, I am not sure what 


Farr & Associates Reporting, Inc. 


24 


25 


Clark,Kennedy,McNicol, 10166 
Beechey,Ward,Pyzer 
cr ex (Williams) 


role you are asking them to play. 

Q. Surely to develop and define the 
interests of the resource users as contrasted to the 
resource itself. 

A. My answer then is that we don't have, 
to my knowledge, a staff sociologist on staff at the 
present time. We do have a number of people on staff 
particularly in main office who have a considerable 
amount of expertise in the development of techniques 
for consulting with the public and those techniques are 
not strictly by any stretch of the imagination the 
domain of sociologists. 

I think that is extremely important to 
note. The processes that we develop for consulting 
with the public are not made in a vacuum and certainly 
I don't think we would limit ourselves to talking 
strictly to sociologists if we wanted to find out the 
best way to conduct open houses or the best way to 
develop questionnaires or the best way to do 
appropriate statistical analysis or sampling, I think 
we would cast and do cast our net far wider than that. 

And it is not possible for an 
organization of our type to have one of everybody and I 
think at this point in time we have chosen to put our 


emphasis in the areas where you can see it is clearly 
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demonstrated and we use other people as they are 
required. 

MR. PYZER: A. I would emphasize too, 
Mr. Hunter, in terms of that question that where the 
need -- 

Q. Mr. Hunter was here yesterday? 

AC SelLeamesorrys 1 apologize. 

Q. I don't even look like him, he is 
bigger than I am. 

A. Where the need has been identified we 
certainly, I believe, have hired outside expertise. I 
think you are going to hear from the ESSA group in an 
upcoming panel and I believe they have worked on hunter 
surveys and worked with the Ministry in preparing them. 

So like where that expertise was required 
I can think of ESSA as one example, I can think of 
Econometrics as another consulting firm that we have 
hired. Certainly Huff, Stansbury and Des Connors and I 
believe Mr. Connors is a sociologist. 

We have retained him I think at least two 
occasions in terms of training courses. I was on one 
of them myself. So I guess where we have identified 
that the need existed we have hired that outside 
expertise. 


THE CHAIRMAN: Mr. Williams, what is a 
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sociologist going to do? What is the purpose of a 
sociologist and why, as opposed to a sociologist, would 
you not want a psychologist or maybe an anthropologist? 

MR. WILLIAMS: I guess for the same 
reason, Mr. Chairman, that in the wisdom of Ministry 
they decided it prudent to hire professionals such as 
biologists and zoologists to deal with their resources 
themselves in the same fashion. 

It seems to me that there could be a 
degree of improvement in the system with the extent of 
providing a higher level of sophistication to the 
system which may, in your judgment, may or may not 
improve the process as far as dealing with the people. 

THE CHAIRMAN: But what would a 
sociologist actually do? Okay. Let's say they have 
got one, now what would the sociologist actually do? 

You have got a timber management plan 
ready to be developed and approved. Where would the 
sociologist titiane 

MERREWOLLLAMS <2 ete don: tei-—s Toithink, eMre 
Chairman, that again the sociologist would be looking 
at the overall undertaking relative to the diverse 
interests, particularly as they relate to the resource 
users and beyond that. 


THE CHAIRMAN: What is he going to do? 
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Is he going to go out and conduct a survey; is he going 
to bring to the exercise some academic studies on what? 

MR. WILLIAMS: I presume, as a 
professional, that they would be able to make a greater 
contribution to making those assessments and 
determinations, Mr. Chairman. I have asked the panel 
whether the system could not be better improved by 
bringing on board someone who has professional status 
inaiatube sand, =- 

THE CHAIRMAN: Are you going to be 
calling evidence to show that a sociologist would 
further the process? Are you planning to call a 
sociologist for example, to indicate how -- 

MR. WILLIAMS: That determination hasn't 
been made, Mr. Chairman, until we heard what answers we 
get from the staff. I simply wanted to know what the 
status was, whether they had -- 

THE CHAIRMAN: Well, either (a) they do 
not have one, they have established that. 

MR. WILLIAMS: That's fine. That's the 
purpose of the cross, to determine whether they see the 
need for that type of professional input into the 
processmandsn faitheyene —-—wlicanitethinkwofiran better. 
area in which the need would exist, if the need. 


Thatulcvea iis: 
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MR. MARTEL: Can I raise a question 
because I have some sympathy, particularly when you 
deal with one industry towns and the effects of closing 
down a one industry town whether it be the Town of 
Burwash which closed down a correctional institution 
and a couple of staff committed suicide; or a one 
industry town that relies primarily on a resource-based 
industry and the consequences .of a decision which in 
fact could result in everybody losing their home 
because there is no more jobs there. It is the problem 
of northern Ontario. 

I think Mr. Williams raises a valid 
concern in terms of the impact of an adverse decision 
which could ultimately result in a one industry town 
going down the tube. 

MR. PYZER: Mr. Martel, I would agree 
with that and one example that I can think of in fact 
is Ear Falls and any time that we deal with those kinds 
of situations, I think your point is extremely well 
taken, we generally - if we are the lead Ministry, 
which we are usually not in a situation like that - we 
are one of several ministries that gets involved in 
those discussions and Ear Falls is probably a good 
example where all of the ministries that would deal 


with those kinds of issues are involved, we be being 
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one of them. 

And certainly those ministries that have 
those skills specifically to them from both a social 
and economic perspective and certainly far better than 
we can are represented on those task forces, those 
committees, those interministry groups. 

I think your point is extremely well 
taken. 

MR. MARTEL: Was there a sociologist on 
the task force led by Jack Stokes -- involving Jack 
Stokes that dealt with the Ear Falls situation and the 
report which was submitted to the government about 18 
months ago I think. 

MR. PYZER: I know there were many 
ministries involved in it. I don't know who the 
individuals were. 

MR. MARTEL: See, we are ina field 
here, I think we are considering a field where in fact 
decisions could very adversely affect a family or a 
group of families who in fact see ate entire 
livelihood with a stroke of a pen wiped out. 

One industry towns face a situation that 
no other communities in southern Ontario I think would 
face because of distance and so on, so it is valid, I 


think. 
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MR. CLARK: I think the point we are 
making, Mr. Martel, is that we don't deny that that 
potential -- that kind of a problem can exist. I was a 
district manager in a single industry town and it was a 
town that in pretty bad shape when I was there and we 
went through that problem. It happened that it wasn't 
the forest industry, it was the mining industry. 

But in that particular case we were very 
much involved in that decision-making process, but as 
Mr. Pyzer points out, so was the Ministry of Community 
and Social Services, and the people -- the agencies 
that had those particular skills played a very vital 
role in it and, of course, we relied on them to provide 
that input. 

And the point I would make in a more 
general way is that the same rule applies in the 
context that Mr. Williams is talking about. We don't 
have a sociologist on staff. I don't think 
sociologists are the only people that necessarily know 
about how to consult with the public or how to 
determine what their values are or how to consolidate 
that information. 

I think, as a rule, we make reference oy 
whoever we feel can help us in those kinds of 


Situations in the same way that if we are dealing with 
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archaeological resources we deal with the Ministry of = 
Citizenship and Culture; if we are dealing with water 
quality concerns, we deal with MOE. There is a limit 

to the amount and we tend to focus on those activities 
that most clearly relate to our mandate. 

MR. WILLIAMS: Q. Mr. Clark, in that 
regard - and you made the point earlier - that dealing 
with the people issues, so to speak, that is not the 
exclusive domain of the professional sociologists to be 
able to grapple with those problems, that's the point 
you make and perhaps the other specialized professional 
areas are not the exclusive domains of the biologists 
and the zoologists and ecologists that the Ministry may 
retain on staff or by way of consultant services. 

That may be, I don't argue that point. 
What I am asking you is whether the process would be 
assisted if staff professionals such as Mr. Pyzer in 
dealing with those socio-economic issues would be 
assisted by the injection of additional professional 


support in the nature of a sociologist or sociologists 


at either the district or higher levels of the 


Ministry's operation. 
That's simply the bottom line, whether 
they could help improve the process or would they be 


detrimental to the process, because it is just adding 
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another layer of professionalism to the process. 

MR. CLARK: A. Well, my opinion would be 
that they would not be essential and that the way that 
we do and should deal with it is that you consult with, 
for example, other ministries that have that expertise 
and would normally represent those kinds of interests 
and we do that through the timber management planning 
process. 

One isSorry)) jus twonelastequestionson this 
point. I guess it comes to the bottom line and what we 
are trying to get at: Are not such qualified 
professional people needed to ensure that bias is 
removed from the data information collecting process 
including the conducting of open houses and the 
dialogue with the public at large? 

THE CHAIRMAN: Will the bias be removed, 
in your opinion, Mr. Williams, if the sociologist if 
that is the person we are talking about, were Ministry 
staff? 

MR. WILLIAMS: If they were applying 
their professional expertise, I would assume it would 
be essential that they bring no bias into their 
application of their talents. 

MR. CLARK: My answer once again is no. 


We don't have a sociologist I don't believe running the 
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Environmental Assessment Board. We don't have to 
have -- 

THE CHAIRMAN: Well, you didn't know that 
LOrsaefractl. 

MR. CLARK: I have a feeling. I guess 
the point I am making here is that it is not uncommon 
to have people in positions where they are asked to 
make decisions based on a review of a wide range of 
different types of information. 

I am not sure specifically what you mean 


when you talk about a sociologist in the specific role 


or 


that they would play at any rate. I get back to the 
point I made earlier. We are, as an agency, very 
concerned about the way we collect data, the various 
forums or tools that he use for collecting data. We 
have consulted extensively in the development of those 
tools and we have relied on a wide variety of 
specialists to give us good advice concerning sampling, 
concerning content analysis, concerning the way to hold 
open houses, concerning the way to facilitate dialogue. 

And to focus on one specific professional 
discipline, I think would be limiting ourselves in an 
undesirable way. 


MRS WlUDEAMS = O-=" Ad eright.* Then this 


Will be my last’ question’ on® this -topic.** Short of 
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having a professional of that nature within the 
district level or above, does the Ministry have a 
formal policy to ensure that a uniform unbiased 
approach is used regarding survey design, 
implementation and analysis in the undertaking of your 
timber management planning? ji 

MR. CLARK: A. No, not in the way that 
you have said it. What we have is a timber management 
planning process that provides a consistent method for 
contacting the various affected public, for summarizing 
their concerns and for developing and documenting 
prescriptions that deal with those concerns. 

On sMre, Kennedy weit iamioghntesjusteingstpe 
time that's remaining to us -- sorry, Mr. Kennedy, I am 
just going to back up just before I come to you. 

All right. Following up on your answer 
to my last question, Mr. Clark. If I can just ask you 
this one further question: How do you deal with 
potential bias if you have no one qualified to 
recognize its existence? 

MR. CLARK: A. I don't really know exactly 
what you are talking about. I think you would have to 
speak to some examples for me so that -- I am not 
trying to avoid the question here, I would be glad to 


answer it, but I am not just sure what you mean. 
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Q. That probably takes us back to the 
beginning of my questioning of yourself the other day 
when I believe you ackowledged in evidence that a bias 
can prevail based upon the disciplines from which you 
are experienced in and coming from? 

A. Well, I think the answer - and I 
think I have given it on a number of occasions - is 
that we do have a standard approval process -- review 
and approval process that we rely on and a standard 
planning review and approval process which is really 
the subjecct of this whole exercise. 

THE CHAIRMAN: We are not going to review 
that. 

MREMGCLARK saiieNox 

MR. WILLIAMS: Q. And that's designed to 
avoid the weighting of things through application or 
because gf biases that peeple might bring te the 
process? 

A. Very much so. As I pointed out, we 
make recommendations at the district level which are. 
then subject to detailed scrutiny at the regional 
level, which are then subject to scrutiny at main 
Offa cewand..... 

THE CHAIRMAN: And all of that is going 


tombe, scrutinywby use 
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MR. CLARK: Yes. Enough said. 

MR. WILLIAMS: Yes. 

THE CHAIRMAN: Well, Mr. Williams -- 

MR. WILLIAMS: One last question. 

THE CHAIRMAN: No, no. I mean, I hope 
you will appreciate that we have been through that 
particular aspect-- 

MR. WILLIAMS: Extensively. 

THE CHAIRMAN: --of what their planning 
process is so as not to make it necessary, at this 
point ae go through it again. We are not trying to 
obviate your question, but -- 

MR... WLLULAMS<ae el don Ttmintendato. amlkecook 
it as far as I wanted to go. 

Thank you. 

THE CHAIRMAN: Okay. 

MR. WILLIAMS: Q. Mr. Kennedy, in the 
few moments left to us, I just wanted to get a further 
clarification again with regard to a line of 
questioning I developed with you the other evening 
dealing with wetlands, wetland drainage and treed swamp 
drainage. 

And I just want to be clear as to whether 
or not wetlands and those issues of wetland drainage, 


Swamp drainage are in fact a part of this Class EA, 
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given that they have not been raised in evidence in 
chief anywhere that I can find. 

MR. FREIDIN: Mr. Chairman, I can advise 
that drainage is not considered to be part of timber 
management for the purposes of this Environmental 
Assessment. 

MR. WILLIAMS: Q. Given the evidence put 
forward the other evening, it was my understanding, Mr. 
Kennedy - you will correct me if I am wrong - that 
timber management has been conducted in the past in 
areas not heretofore available to those who conduct 
timber management undertakings, other than areas that 
have been drained for the specific purpose of enlarging 
the geographic areas in»which) timber harvesting can 
take place, including peat bogs and other wetland 
areas; is that not correct? 

Wasn't that what was stated in the 
Walleye Creek Development project? 

MR. KENNEDY: A. I believe what was 
stated was that that was a demonstration project to see 
the feasibility of doing that kind of an operation and 
determine the economics involved. 

Q. Did you not say that there had been 
other instances where timber harvesting has gone on on 


lands having the same characteristics as those 
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contained within the Walleye Creek demonstration 
project? 

A. I don't recall saying that. 

Q. To your knowledge as a unit forester, 
have there been instances where, in a timber management 
plan, the party granted those rights has been given the 
rights to harvest timber from the type of areas as 
described in the Walleye Creek project? 

THE CHAIRMAN: Well, as I understood it, 
Mr. Kennedy, in the brief mention of the Walleye Creek 
project last week, there wasn't any harvestable timber 
within the swamp areas; is that not correct, of a size 
that would make it economically feasible? 

MR. KENNEDY: I believe that's the case, 
yes. As I stated, I have not been on the site of the 
Walleye Creek project. 

The information that I had I made the 
Board aware of and then, Mr. Williams, you provided the 
additional fact sheet, I believe it was. I am not 
aware of any place where drainage activities have been 
undertaken as part of a timber management plan. 

MR WILLTAMS+s 9 "O. “All right. Well, very 
Simply, Mr. Kennedy, has your Ministry as a matter of 
practice and policy allowed companies in the timber 


Management area to harvest trees in this type of 
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geographic environment, topographical environment-- 

MR- KENNEDY: egA Sie baamgsorryAeMr: 
Williams... 

Q. --involving swamplands? 

A. I think you would have to be more 
specific in your question in order for me to answer. 

Q. Well, surely it simply requires a yes 
or no answer. Either the Ministry has allowed 
harvesting of trees in areas that Gan be defined as 
swampland or they haven't? 

THE CHAIRMAN: Or he doesn't know which. 

MR. WILLIAMS: Well, then if he doesn't 
know, yes. But who can provide us -- well, let's see 
if he does know. 

OsPeaDosvou: 

MR. KENNEDY BAS SlethinkyeMre Williams, 
I think it would be best to wait until Panel 10 and ask 
that question of those individuals that will be giving 
evidence on harvest. 

THE CHAIRMAN: Are you saying you can't 
answer that question, is that what you are saying? 

MR. KENNEDY: Yes. 

MR. WILLIAMS: Mr. Freidin, Mr. Kennedy 
is suggesting that the answer and the expertise would 


be available in Panel 10. Are you able to advise that 
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there will be expert witnesses there that can deal with 
this wetland issue? 

MR. FREIDIN: Yes, there will be 
witnesses that can deal with this issue. 

MR. WILLIAMS: Q. Just one last question 
then, if I might, Mr. Kennedy, given that you can't 
give me the specific answer. 

But if in fact the Ministry had allowed 
such activity to take place on swamplands, whether it 
was established as a matter of policy or as isolated 
instances, would that not then make the matter of 
timber management and wetlands an integral part of this 
Class Environmental Assessment and the question of 
actual or potential impact of one upon the other of the 
activity upon the resource? 

MR. KENNEDY: A. Mr. Williams, I am 
somewhat puzzled by the question. I believe in your 
discussions last week concerning wetlands with Mr. Ward 
I believe the evidence was that it would be unlikely to 
have trees growing on the aquatic wetlands as were 
described by Mr. Ward. 

Q. But in my earlier question to ri 
you didn't know whether in fact there were trees 
growing in wetland areas. 


I am saying to you if it is demonstrated 
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or shown that in fact timber has been growing in 
wetland areas and has been allowed to be harvested in 
those areas, then do not wetlands become very much a 
part of this Class Environmental Assessment and, if so, 
should they not have been identified in 
evidence-in-chief to be addressed and the preblen 
associated therewith considered.. 

MR. FREIDIN: Mr. Chairman, whether or 
not the Ministry operates on wetlands, however that 
term might get defined through the evidence, will be 
the subject matter of Panel No. 10. 

Panel No. 10 will deal with where 
harvesting occurs, what potential effects of harvesting 
are on the environment, and how they are mitigated, 
prevented, et cetera. 

Mr. Williams has been using terms; 
wetlands, swamplands, a whole series of things. I 
think Panel 10 is the area where his concerns are 
properly addressed. 

MR. WILLIAMS: Well, Mr. Chairman, given 
that these issues -- I have been assured that these 
issues will be addressed, the wetland issues in Panel 
10, we will reserve further questions to the 
appropriate witnesses at that time and advise that this 


concludes our cross-examination at this time. 
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THE CHAIRMAN: Thank you, Mr. Williams. 
Mr. Campbell, can you advise us of a ballpark estimate 
of the time you will take in cross-examination? 

MR. CAMPBELL: I expect I will be a long 
afternoon. If we start -- what time does the Board 
intend to start at this time? 

THE CHAIRMAN: Well, this is one of the 
reasons why we are asking you. We are suggesting maybe 
if you are going to be a while that we recommence at 
CWO = [sOrryvi ace. 


MR. CAMPBELL: If we recommenced at 


THE CHAIRMAN: »o245. 

MR. CAMPBELL: 1:45, it's irrelevant, and 
if you will want to make it shorter that's fine. If we 
recommenced at 1:30, I would hope to be complete by 
5:30. But i warn you that that will depend as always a 
lot more on the answers than on the questions. 

Mr. Chairman, just before we break, just 
for purposes of having material available this 
afternoon, I believe I have supplied to Mr. Mander - 
and [I will supply -- and I would like to just advise 
what the Exhibits I will be referring to. 

Ltrs: Exhibit 5A) 673048 2303786367 7 a new 


exhibit which is Exhibit 374, which has been given a 
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number by Mr. Mander and a new Exhibit 375 which has 
also been given a number by Mr. Mander and I have 
copies available for everyone who wants to get them 
before the break, including the witness panel if they 
would like to obtain those before the break. 

THE CHAIRMAN: Okay. I think in view of 
your estimated allocation of time this afternoon, we 
will recommence at 1:30. 

MS. SWENARCHUK: Mr. Chairman, we are 
sitting tomorrow, are we not? 

THE CHAIRMAN: Tomorrow is Wednesday, 
yes. 

MS. SWENARCHUK: I believe there is a 
meeting of counsel scheduled after the session today. 

THE CHAIRMAN: Yes. ' 

MS. SWENARCHUK: Is there any problem 
with breaking Mr. Campbell's cross-examination by four 
o'clock to have the meeting and finish his 
cross-examination tomorrow morning. 

THE CHAIRMAN: Is that a problem with 
you, Mr. Campbell? 

7 MR. CAMPBELL: It is not a problem with 
me, Mr. Chairman. 

THEECHATIRMAN: S8Alleright 7 eWexscould.do 


thateIeYoumarescgoingwtombe- starting: a> Little: bit. later, 
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10186 


MR. FREIDIN: Yes. It sounds like it is 


confirmed now, whether I want to or not. 

THE CHAIRMAN: All right. We can 
certainly do that, aim towards breaking at four 
Onclock®:: 

All right. We will recommence at 1:30. 
Thank you. 

---Luncheon recess at 12:35 p.m. 
---Upon commencing at 1:30 p.m. 
THE CHAIRMAN: Thank you. Be seated, 


please. 


Ladies and gentlemen, we are now going to 


have a short orientation session with Mr. McCreadie 


before dealing with Mr. Campbell's cross-examination in 


order that his cross-examination will not be broken up 


by more than the adjournment at the end of the day. 


Ms. Blastorah? 


MS. BLASTORAH: Mr. Chairman, I did speak 


to Mr. Mander and asked him to advise the Board that 


they might like to have their copy of the site visit 


itinerary which was given out some time ago. It is not 


necessary to have it, if any of the parties don't have 


it with them, but it is a handy reference. 


And I would just reiterate I think what 


Farr & Associates Reporting, Inc. 


24 


25 


Site Visit (McCreadie) 10187 


you have already said yourself, Mr. Chairman, that it 
is my understanding the same ground rules are to apply 
on this site visit as you outlined on July 13th with 
regard to the first site visit. 

And one last point, a reminder to the 
Board that we did provide you with copies of a small 
book called the Forestries of Ontario for the first 
site visit and since you are particularly going to be 
seeing a different type of forest this time, the Great 
Lakes/St. Lawrence you might like to bring that along 
when you go on the site visit. If there is any problem 
with not being able to find copies, I think we can 
probably scrounge you up a couple more. 

THE CHAIRMAN: OkKay. 

MS. BLASTORAH: Now, Mr. Mander could 
just let us know if that's the case. 

And the last item I mentioned to Mr. 

Mander was the curriculum vitae of Mr. McCreadie who is 
going to be your guide for this site visit. I believe 
the Board was provided with copies. If you don't have 
them with you, I do have a few extras. 

Perhaps just to expedite matters I will 
Just provide: your with! azcouples Tam just® going: to 
refer very briefly to Mr. McCreadie's qualifications 


Since you haven't met him before. 
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MS. BLASTORAH: Mr. McCreadie is the 
gentleman sitting up here second from the end at the 
witness table next to Mr. Pyzer. 

Q. I understand you are James David 
McCreadie? 

MR. McCREADIE: A. That is correct. 

Q. And that you have a degree in Forestry 
from the University of Toronto? 

Acwe Thatismalsoucourect.. 

Q. And you would have taken all the 
normal courses that are involved in receiving that 
degree; is that correct? 

Aw este lodid: 

ORae Okay pANGeins terms) of your 
experience, I believe you have worked for about 10 
years in the Carleton Place District; is that correct? 

A. psathateisucorrect. 

Q. Has that experience been in the same 
position throughout? 

A. That position has been the same 
throughout, except when I first went to that area it 
was Lanark County, it was Lanark District. They 
amalgamated the Ottawa District and the Lanark District 
and formed the Carleton Place District. I retained the 


same position. 
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Q. And that's for a 10-year period? 

A. And that was for a 10-year period. 

Q. Could you give the Board a very brief 
description of your duties in the Carleton Place and 
formally Lanark districts? 

A. My responsibilities in the Carleton 
Place District is to plan, organize, coordinate and 
implement the forest management program within the 
district, inter-relate with other services to make sure 
we have IRM program in place. 

I supervise 15 staff, I am responsible 
for human resources administration, I look after the 
budgeting, and I deal with local interest groups ona 
regular basis, municipalities, federal government. 

Four years ago I was given the 
responsibility of fire management within the district 
and I also plan, organize and coordinate and implement 
the fire management program within the district. 

Q. And that would have been in addition 
to your existing duties as forest management 
supervisor? 

ARorlnates@ecorrect.. 

O% So you are now forest and fire 
management supervisor? 


As Correct. 
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Q. And previously I believe you worked 
for seven years in the Sudbury District as unit 
forester; is that correct? 

A. That is correct as well. 

Q. And your duties in that position are 
accurately outlined in your curriculum vitae? 

A anlnates $Comnmeccs 

Q. Have you ever conducted or been 
involved in site visits or totirs of any kind in your 
professional capacity, Mr. McCreadie? 

A. On an annual basis we regularly 
take -- give tours to the local municipalities, local 
interest groups, the Ontario Maple Syrup Producers 
Association. Due to our location in Carleton Place 
District and having Ottawa within the district, on many 
occasions we were requested by embassies if we can give 
local tours to groups or individuals and we have done 
so; namely, groups from China, Mexico and France. 

Q. Thank you. 

MS. BLASTORAH: Are you able to hear Mr. 
McCreadie all right? 

THE REPORTER: Yes. 

MS:.. BLASTORAH: 9. With regard) to this 
Site visit in particular, are you personally familiar 


with all the areas that will be visited on the site 
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visit that you are going to be conducting for the 
Board? 

MR. McCREADIE: A. Iam. I have 
personally been to all the sites except the mill and I 
have talked to Mr. McRae who is going to be with us 
with the mill and help us out with the mill tour. 

Last week on the 7th and 8th, I 
personally flew the routes we are going to be taking on 
the i Mgaae ee. 

Q. And have you spoken to anyone else to 
further inform yourself about the particular sites? 

A. I have spoken to all the unit 
managers and forestry specialists both in the Algonquin 
region and in the eastern region and they have supplied 
me with information sheets on every stop that we are 
going to, plus maps. 

Q. And I understand that you have had 
some discussion with the parties or their 
representatives with regard to the sites that they had 
informed the Board they wished to visit? 

‘Wee inate use correct. “Ss have tried "to 
personally contact each individual that's going to go 
on the site tour and find out when they are going to be 
arriving. I have also had discussions with Mr. Mosquin 


on his sites that has been picked for Forests For 
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Tomorrow, and I have talked with Mr. Campbell and I 
have also talked with Mr. Jack Oudette with his 
submissions. 

Q. Thank you. 

MS. BLASTORAH: Perhaps if we could just 
turn to the itinerary briefly, it is the one dated 
November, 1988. I would just refer the Board to pages 
1 and 2 of the itinerary which sets out weather 
conditions to be expected and the sort of clothing that 
might be predictable -- that might be appropriate and 
so on. 

And on page 2, particularly, we have a 
list of what to bring. I am advised that the weather 
is quite likely going to be wet, so you might take that 
into account. 

Next, on page 5 of the itinerary, we have 
set out the commercial flights which will take various 
members of the Board and the parties and their 
representatives to Carleton Place, Ottawa, to commence 
the site visit. The flight numbers and departure times 
and so on are listed there for your reference, and I am 
advised that Mr. McCreadie and two other 
representatives from the Ministry will meet people at 
the airport and will be wearing Ministry hats so that 


they can be easily identified. 
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And I believe this has also been 
discussed with the parties and other representatives, 
some alternative arrangements have been made in some 
cases. 

THE CHAIRMAN: Can you give us an 
indication, Ms. Blastorah, of the size of the group 
that is going to be accompanying us? 

MS. BLASTORAH: OF =LDPebelieve it  ise#is; 
is it, Mr. McCreadie? 

MReSMCCREADIE: I 2Am e142 

Oteml4ecountingethe® Board: 

A eyes’. 

MS. BLASTORAH: And Mr. McCreadie as 
well, of course. 

OFpelteyougwilaejustelookstosther Leftgot 
the board here, we have a large map. Mr. McCreadie, 
perhaps you could just give the Board an indication of 
the scale of that map and what is shown on it? 

MR. McCREADIE: A. The scale of map is 
1:250,000. What you are basically ieee at is four 
maps put together. It covers two regions and six 
districts within our Ministry of Natural Resources. 

Ottawa is over here, about 40 kilometres, 
we have Lake Simcoe which is down in the left corner 


and Huntsville and Georgian Bay. So that gives you 
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roughly what the scale of the map is. 

QO. I see we have a legend in the lower 
right-hand corner: Could: you’ just ?=-—- 

A. The legend in the lower right-hand 
corner. The green line is the line that we are going 
to be taking by road and are going to be the stops that 
we are going to be seeing off the road. 

We are going to be travelling in five 
four-wheel drive crew cabs, so if we get nasty weather 
at least we still will be able to keep moving, if not 
seeing at the stops, at least most of them anyways. 

The: qrayeiane: 1s*qoang? torbe™ thet rivepy 
which is on the Tuesday morning. It is going to cover 
a number of stops that have been submitted by Forests 
For Tomorrow, Ontario Federation of Anglers & Hunters 
and MOE. 

We will be taking off from Calabogie, for 
an hour and a half we will be flying over the Pembroke 
District, Algonquin District, through Algonquin Park, 
over to Burnt Island Lake in Algonquin Park which was a 
submission by MOE and stopping at Smoke Lake to refuel. 

Thatetliqnteiiwitiftakesan tnourBband a’ halt. 
After refueling, we will be flying down through the 
AlgonquinyDistrict, spdown toseBancrort, sour through the 


Tweed District, going to see numerous sites submitted 
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by Forests For Tomorrow; namely, the Lavant Long Lake, 
Norcan Lake, Evergreen Mountain, Black Mountain. 

We are going to be seeing old pine 
submitted by Ontario Federation of Anglers & Hunters 
and approximately 12:30 we will be landing at Calabogie 
and having lunch. 

Q. And that's on the second day; is it, 
Mr. McCreadie? 

A. That is on the second day, that's 
COnpneats 

Q. Okay. And the first day was 
indicated by the green line, that's the road travel? 

A. The road travel is going to cover the 
whole gamit of the tour, that's the green line. The 
various coloured dots: Yellow dot is first day sites, 
green -- blue dot is the second day, the red dot is the 
third day and the green dot is the fourth day. 

Q. So perhaps before we go on you could 
quickly indicate to the Board what they will be seeing 
on the first day. I understand we will be starting 
from Carleton Place and ending up in Calabogie? 

A. We are going to start eon Carleton 
Place and have lunch on route. There are seven stops 
in Area 1 that we are going to stop at. We are going 


to be looking at uniform shelterwood and tolerant 


lod 
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hardwoods, uniform shelterwood cutting and white pine. 


We are going to be looking at various 


areas of concern. There is going to be two marking 


demonstrations, one marking demonstration uniform 


shelterwood and white pine; another marking 


demonstration intolerant hardwood marking. 


be 


of 


of 


an 


Q. That's tree marking, I understand? 
A. That is tree marking. Then it will 


on to Site 2. Site 2 was basically two stops; one 


the stops is an area where we have been - Ministry - 


Natural Resources have submitted this stop - it is 


area where we have been having local discussions 


with local people. It was an area that was harvested 


very close to the road and we have had discussions with 


the local municipality over it. 


Another stop is hardwood woodlot that has 


been managed for maple sugar production. 


On eeAangathnar —— 
AweeWho ches saverve.— 
Oc eeSOrny., Jd0,aheadk. 


Aw» fAnd tthate.iswveryvebigeain.banark 


County, that it is the provincial capital for maple 


syrup production in the forest. 


Q. And that would end the first day? 


Ai.te That.-ends»ethesfizgss day. .~-Theniit 
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will be to Calabogie for the night stop. 

MS. BLASTORAH: And I do have a list, Mr. 
Chairman, for both the Board and the parties indicating 
the designated accomodation and so on and I am advised 
that there will be television available to keep track 
of election results. 

I will make that available perhaps 
afterwards, just not to hold things up now. 

Q. Okay, Mr. McCreadie, you have given 
us a quick idea of what's going to be covered on fly-bv 
on day two and I believe we are going to be ending in 
Bancroft on the evening of day two; is that correct? 

MRP McCCREADIE: SOAS STRat Wise correct. =-In 
the afternoon of day two there is going to be three 
stops in the Pembroke District, one stop to take a look : 
at an area that was harvested around cross-country ski 
trails; another site is to look at mixed wood stand 
that is being clear cut to be converted to pine; 
another stand is white pine management. 

TheneiterseonwerorBancrofltwarin Bancrogt 
we are going to spend two nights. 

Q. Okay. And I believe there is a 
slight change in the itinerary on day three. Perhaps 
you could just indicate that as you go through the 


items for day three? 
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A. Day three on Site 4, there is 
basically two sites we want to go to. We originally 
said that we wanted to see a harvest -- a 1988 harvest. 
Unfortunately that harvest has been completed and, as a 
result, it would take an additional 40 minutes to get 
in and get out to see that site. 

On the way in there is a 1985 harvest 
that looks exactly the same as the 1988 harvest, and we 
intend to stop at that site and there is also at that 
particular site a hawk's nest. So we can get into a 
discussion over a hawk's nest. 

We are also on stop 4 going to take a 
look at red pine plantation management in southern 
Ontario and it will be the only stop that we have that 
actually shows the open field planting of red pine 
Management on Crown land in southern Ontario. 

Stop 5 is going to be the McRae Mill in 
Whitney. Mr. John McRae, the president, is willing to 
assist us with the tour through the mill. It is going 
to be an hour tour. He is going to discuss the 
utilization. 9@iti iis @asgmoderny madiwethat euetbuzessal Uethe 
products that are given to the particular industry at 
the time and his particular mill is a saw log mill also 
utilizing low quality products that are made available 


tos nim: 
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Lunch is going to be in Whitney at the 
east block gate of Algonquin Park. After lunch, we are 
going to get on the helicopters again and we are going 
to go to four sites within the park. 

One of the sites is white pine management 
Within the park. We are actually going to be landing 
the two helicopters and looking at these sites. There 
is going to be uniform shelterwood in the park, there 
is also 2,000 hectares of juvenile spacing that was 
done by the Algonquin Forestry Authority. We are going 
to be stopping and have a look at that. 

And also we are going to take a look at 
actual road construction and are going to cross 
portages within the park and how they mitigate their 
roadwork. 

Another change is going to take place at 
that time. We said we would be driving back to 
Bancroft. We are actually going to fly back to 
Bancroft and land at the motel and the helicopters and 
the pilots are going to be staying there with us for 
the night. 

"Q. And I understand that provision has 
been made for those representatives of parties who 
won't be able to fit in the helicopters. I am advised 


that we have more people than we can accommodate for 
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the air portion, so ground transportation will be made 
available for those people and they will see, I believe 
it is on day three, that they will see three of the 
four ground locations? 

A. We are going to try to see three of 
the four ground locations in day three, likewise when 
we do the fly-by. The forestry specialist from the 
eastern region, Eric Boisson, is going to take the 
people that are left on the ground the morning of the 
fly-by and show them some sites. 

Al Corlett, the forestry specialist from 
the Algonquin region is going to take the remaining 
people on day three and try to show them the three 
sabes: 

QO. And day four, I believe, if you will 
Looky aty page] O-wInthink sutrisw-—sratherapage 24. 

A. Page 24. 

MS. BLASTORAH: Page 24 of your 
itinerary, that lists Option B. As you will recall, 
Mr. Chairman, that was the one selected by the Board. 

Q. and that will be done on day four, 
Mr. McCreadie? 

MR MCCREADLE::) At -Thate2s.coing: tocbe 
done on day four and we are going to leave Bancroft and 


we are going to hit the sites that are clear cut 
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operation in hard maple - a site that we haven't seen 
in the tour previously - also clear cut operations in 
poplar, very similar to what we see in northern 
Ontario. These are two management tools that are used 
by the Minden District. 

We are also going to see -- be getting 
into cottage country and see how white pine management 
is conducted within cottage country, Haliburton, 
namely, and Minden. We are also going to see white 
pine management where it was a clear cut site prepared 
and planted to white pine. 

After those stops it is on to the Muskoka 
airport where we will be boarding a twin Otter which 
will be coming back to Toronto. Also, we have -- one 
of the helicopters will be there to take people back to 
Sudbury Tietheyewishn, torgo to: Sudbury. 

THE CHAIRMAN: Where will the twin Otter 
Vande therorentco, 

MR. McCREADIE: Toronto International 
Airport. 

MS. BLASTORAH: Q. And just one last 
item, Mr. McCreadie. On page 24, I believe there was a 
slight change to the items listed preres Nos... 4, 5 "and 
6) is®that correct? 


MR. McCCREADIE: A. Originally we said we 
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could see Sites 1, 2, 3, 4 and 5 and would have to 
eliminate No. 6. In closer inspection when we did the 
site tour, it was stop No. 6 that we ioe see as far as 
clear cutting is concerned and it is going to have to 
be stop No. 4 that we are going to have to miss because 
of the time constraints. 

MS. BLASTORAH: And I believe that pretty 
well covers it, Mr. Chairman. 

I will provide the Board with these 
accommodation lists and I also have road maps, Ontario 
road maps available for anyone who wishes one in case 
they wish to mark the particular sites that they 
visited or just to orient themseives. 

I will make some of them available at the 
back of the room for any representatives of the parties 
or the parties who wish to pick them up. 

Thank you. 

THE CHAIRMAN: Very well. Thank you very 
much. 

MS. BLASTORAH: Thank you, Mr. McCreadie. 

MR. McCREADIE: Thank you. 

THE CHAIRMAN: Is the resort and the 
lodge two different places? 

MS. BLASTORAH: I believe they are, Mr. 


Chairman. Perhaps Mr. McCreadie... 
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MR. McCREADIE: Yes, they are. You are 
going to be staying in the resort and we will be 
staying over in the lodge. 

THE CHAIRMAN: We get to have fun, nobody 
else does; is that the idea? 

MS. BLASTORAH: That's so you can watch 
the election in private. 

THE CHAIRMAN: Thank you. 

Are you ready, Mr. Campbell? 

MR. CAMPBELL: Mr. Chairman, I have 
provided the Board with copies of two exhibits, only 
COneroOtewhicnm walle be ssererring to, ands thats: the 
document that is marked as Exhibit 374, and I should 
identify it now as an MNR policy relating to the 
application of the Manual of Instructions for Aquatic 
fabitat Inventory Surveys. The manual itself you will 
Lecdw. isshxhabrte Ue. 

Exhibit 375 is a ;ackage consisting of 
four Ministry of the Environment inter -ogatories and 
their answers. The interrogatory numbers are MOE 
TNCErroOgaLorilesr LObweaneleon NO. 3,69, lo and 16°%and 
that package Mr. Mander has assigned Exhibit 375 to. 

THE CHAIRMAN: Very well. -That. will be 
so marked. 


---EXHIBIT NO. 375: Ministry of the Environment 
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Interrogatories No. 5, 9, 10 
and 16 for Panel 7, and their 
answers. 


MRs CAMPBELL 3% INam sorrye Panels] cael 


should have said Panel 7, not Panel 8. I am ahead of 
myself. I don't think it is necessary for the Board to 
have) thoses@=——sthatebxhibit) 3245, 10 tront) of ic. 


Mr. Chairman, in addition to a few minor, 
what I call, housekeeping type matters, there are six 
issues which my cross-examination will address. 

Now, I am going to give that list now 
but, in giving that list, I would like to make it clear 
that it is not intended that the evidence of this panel 
is the only evidence which we say is relevant to these 
issues, that it is clear in our view that the evidence 
of this panel is part of the evidence that is relevant 
to these six issues. 

I should also caution the Board and other 
parties that in attempting to define at this point the 
issues which we intend to address in our 
cross-examination, neither the Board nor any of the 
other parties should take those issues as stated as 
indicating any Ministry of Environment position on 
those issues. 

THE CHAIRMAN: Why is the Ministry of the 


Environment not prepared to take a position? 
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MR. CAMPBELL: I didn't say we weren't 
Srepares to. I said that in stating the issues they 
should not be read as stating a position. 

I am attempting to identify issues which 
are of concern to the Minister of the Environment and 
the position to be taken on these issues will await all 
of the proponent's evidence in particular and perhaps 
will also await evidence to be given by other parties. 

I should make one exception to that, which 
Ls@thnetfirst wssuerwhichel will giver you. 

THE CHAIRMAN: Just before you go on, 
just to clarify something you have probably dealt with 
this earlier, Mr. Campbell. In this proceeding, you 
are representing the Ministry or the Minister or both? 

MR. CAMPBELL: I think the usual 
vernacular, Mr. Chairman, in this is that the Minister 
of the Environment is stated in the Act as having the 
right to appear in these proceedings and counsel, 
therefore, in my position is normally referred to as 
appearing for the Minister of the Environment. 

Obviously, that encompasses the areas of 
responsibility of the Ministry generally and I do, as I 
have explained previously, have some other 
responsibilities with relation to other government 


ministries who want to participate in the proceedings 
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making use of my services as counsel. 

THE CHAIRMAN: Thank you. 

MR. CAMPBELL: Now, I would like to state 
the six issues. The first one is the Fish Habitat 
Guidelines and their adequacy for the purposes 
intended. Obviously, having been heavily involved in 
their development on that issue, we take the position 
that they are adequate for the purposes intended. 

The second issue is as follows: What are 
the basic requirements with respect to the 
implementation of the various guidelines which are 
relied on in timber management planning. 

The third issue relates to the ability of 
parties to the proceedings to test the evidence of this 
panel. 

The fourth issue relates to data 
requirements and is the issue of whether it is 
reasonable to require a level of mandatory minimum data 
requirements. 

The fifth issue has to do with what I 
will call prescriptions. Is it reasonable to have a 
level of minimum mandatory prescriptions. 

And the sixth issue, I will sort of try 
to state it two ways, I guess. It is really one of: 


What are the components required for making decisions 
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in timber management planning and how is it best to 
document those components in the public process and we 
see as encompassed in that a statement of issue, the 
question of what is the relevant information and 
analysis this is required to support a proposed 
decision or a proposed timber management plan. 

Now, Mr. Chairman, none of those are 
particularly elegantly stated. I thought as we were 
moving towards this exercise that I would try and lay 
them out and I invite the Board, during the course of 
my cross-examination, if it feels I am straying in 
ways -- straying from those issues, to invite me to 
explain why my submission is that I am not. 

And perhaps I would just suggest this as 
perhaps a little practical exercise before we get right 
into making some decisions on this matter. 

Now, the first area all -- I should also 
say that I don't think any of those issues as stated 
are any particular surprise. I had to revise my 
cross-examination several times because I think they 
have been touched upon by virtually all intervening 
counsel. 

CROSS-EXAMINATION BY MR. CAMPBELL: 
Q. Now, Mr. Ward -- just a minute, I 


will just ask the panel generally. 
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Mri iPyzer, osblamegoing-stomsortiio£ -——- or 
Mr. Clark, I am not sure who I was instructed to treat 
as team leader, but I think it was perhaps Mr. Clark. 
I make a practice of asking that at the beginning of 
each panel, whether there are any corrections, 
additions or changes which you or any other member of 
this panel would wish to make to the answers provided 
to the Minister of the Environment in respect of the 
interrogatories submitted by it in relation to this 
panel. 

So you are content to have -- I gather 
the panel is content to have the answers provided 
adopted as their evidence in these proceedings? 

MR SICLARKt Ys) A paves. 

Q. Now, Mr. Ward, I would like to turn 
first to the Fish Habitat Guidelines, and do you agree 
with me that the habitat guidelines first were 
developed with a good deal of consultation between your 
Ministry and the Ministry of the Environment? 

MR. WARD: <A. Yes. 

Q. And do you agree that they are 
intended to address both fish habitat and water quality 
concerns? 

A-ae That’ smcorrectr. 


QO. And do you agree that in that sense 


Farr & Associates Reporting, Inc. 


m= Ww DN F 


24 


25 


Clark,Kennedy,McNicol, 10209 
Beechey,Ward,Pyzer 
cr ex (Campbell) 


the guidelines respond to a shared mandate which 
relates to both fish habitat quality and water quality 
and that shared mandate is, of course, between the two 
Ministries? 

Ae nacsSsecorrect. 

Ow) Alleright SetNow sel gwouldslikesyou to 
turn to Exhibit 5A, if you would, please, starting at 
page 7. 

A. My copy of Exhibit 5A doesn't have 
page numbers. Is that the beginning, the attachment 
NOmroc 

Q. No, your copy does not have 
handwritten numbers in the lower right-hand corner? 

AcmuLenavespages 16) Con: 

Q. No, if you would start with page 7. 

AeA leright Ael have it. 

Q. All right. Now, I just ask you to 
confirm that Exhibit 5A records certain commitments 
made between the two ministries which govern this 
matter of fish habitat and water quality guidelines? 

Atyrayesiquitudoes:: 

Q. I would like to direct your attention 
then first to the last paragraph on page 7 where it 
states that: 


"MNR will make amendments to the Timber 
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Management Guidelines for the Protection 
of Fisheries Habitat which will afford 
greater protection for water quality 
specifically." 

And the amendments are noted in the 
attached material and that is Attachment 3 beginning at 
page 16. 

I would just ask you to confirm that 
those amendments, which we will run through in some 
detail, have in fact been made? 

A. They have. 

Q. And turning over to page 8, if you go. 
to the second full paragraph on that page, it indicates 
Chat: 

"MNR is committed to drafting a policy 

for the implementation of the fisheries 

guidelines. The policy will clearly show 
the requirements for collection of 
minimum information before operations 

Occur. = 

And indicates that: 

"In the absence of minimum information, 

buffer areas will be designated around 

water bodies according to shoreline slope 


as prescribed in the fisheries 
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guidelines." 


Again, I would ask you whether the policy 


that has been filed in these proceedings I believe as 


Exhibit thirty -- 


A. Four. 


Q. --34 is the policy which has been 


developed and a response to that agreement between the 


two ministries? 


there on page 


A. It does. 

Q. And that policy, requires, as stated 
8: 

"In the absence of minimum information, 
that buffer areas will be designated 
around water bodies according to the 
shoreline slope prescribed in the fishery 
guidelines." 

A. We use a term reserves, but... 


Q. All right. But in any event, I want 


to be clear that it is your evidence that the policy 


and the guidelines which are referenced by the policy 


do in fact require that reserves, buffer areas, 


whatever the term, correct terminology, will be 


designated around water bodies? 


A. That's correct. 


Q. Now, I want then to take you to page 
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16 of that document which is appendix -- the beginning 
of Appendix or Attachment 3. 

Now, with respect to the various items 
that are listed there under the heading: Timber 
harvesting close to lakes and streams, the first 
requires that MNR develop a policy as to the manner in 
which the guidelines will apply and that is, again, 
Exhibit 304; is it not? 

A. Correct. 

Q. And with respect to sub-paragraph 2, 
again, it requires that the Fish Habitat Guidelines be 
applied to all water bodies in excess of 10 hectares or 
smaller if there is a potential fisheries value with 
permanent surface drainage to a lake or system and, et 
cetera. 

Again, I just ask you to confirm that 
that requirement has been met by the Fish Habitat 
Guidelines? 

As nltehas: 

Q. All right. Now, before we proceed 
past that one, the term there is used potential 
fisheries value. I believe a similar terminology is 
used in the policy of significant fisheries value. 

Could you explain, please, what you mean 


by the terminology or what MNR more appropriately means 
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by the terminology significant fisheries value? 

A. In terms of significant fisheries 
value, I guess whether that fisheries provides some 
value or use to Ontario. 


Q. Is it necessarily limited to sport 


Prashs, 


A. No. 

Q. But it would include sport fish such 
as trout, walleye, bass, pike? 

Ase *that swcorrnect. 

Q. But it is, as I understand your 
answer, intended to be more general than that and it is 
a fisheries value which is of benefit to Ontario, to 
use your terminology? 

A. That's correct. 

Q. And so there is no species limitation 
on that? 

A. No. 

Q. Would you agree, however, that the 
four species that I have named; trout, walleye, bass 
pike, would all fall within that definition? 

A. That's correct. 

Q. Now, again, continuing down the list, 
Item No. 3 -- I think I will read it. Can you confirm 


that it is included in the guidelines and policy? 
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Awa el tees. 

Q. And No. 4 makes a reference to warm 
water lakes. Can I take it that that is the same 
classification of lakes that is referred to in the 
guidelines as other lakes? 

A. That's correct. 

Q. And that, of course, is covered by 
the guidelines? 

A. That's correct. 

Q. And the obligations set out in Item 5 
on page 16, the bottom paragraph, I take it you would 
agree that that has been incorporated in the policy and 
the guidelines? 

owe Leahas: 

Q. And with respect to Item 6 at the top 
of page 17, I gather it is under development but will 
be brought forward in these proceedings at an 
appropriate time when its development is complete? 

A. I understand that to be so. 

Q. With respect to Item 7 calling for 
certain changes, I gather they have been made? 

A.» Yes. 

Q. With respect to Item 8, that item has 
also been carried out according to the agreement and 


reflected in the policy and guidelines? 
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A. It has. 

Q. And am I correct in my understanding 
of Item 8 that the width of the area of concern 
referred to in Sense ee 8 is the 90-metre width, or if 
slope information is available the 30 to 90-metre 
Sslope-dependent buffer? 


A. Well, that is in No. 8 you are 


saying? 

Q. Yes. 

As "Well? insterms of* the*-= 

Q. In terms of the width of the area of 
concern -- just a minute, have I got my numbers mixed 


up. I am sorry, I think I have my numbers mixed up, 
just a moment. I attached this note to a wrong 
paragraph. C 

In any event, let me put the question 
more generally. Whenever we are talking about the 
application of the guidelines and policies, it is my 
understanding that when the term an area of concern is 
used to identify an area of concern around one of these 
water bodies, streams, wetland areas, whatever it is, 
the width of that area of concern is intended to be 90 
metres if no slope information is available, or 30 to 


90 metres if slope information is available? 


Ay "That's? correct. 
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Q. And with respect to No. 9, I would 
just ask you to confirm that that agreement is 
reflected in the policy and guidelines? 

ACh Etais- 

Q. Now, there is a note on page 17 
following the tenth item which contemplates that if 
scientific information changes these measures and 
actions will be adjusted to reflect that additional 
knowledge. 

Do you see that note, page 17, just under 
item 9. 

A. pay esi edo. 

Q. And I would ask you to confirm that 
as that additional information is developed that that 
could result in mandatory prescriptions which are 
either higher or lower than what is called for in the 
guidelines depending on the outcome of that research? 

A. That's right. And I believe that is 
referencing what we have termed the ESSA monitoring 
studies. 

Q. I am sure we will be coming to that 
later in the hearing. 

Now, again, I would just ask you to 
confirmithate Exhibit, 30deewhich, 1s) thel-policy 7 "is 


intended to conform with this understanding recorded in 
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Exhibit 5A; is that correct? 

Atvye That ‘seright. 

Q. And Exhibit 304, if you would turn to 
it, requires certain minimum information to be 
collected and that can be found on page 2. Do you have 
that before you? 

AS eee 

Q. And therein under the heading: 
Minimum Information Requirements, paragraph 1 sets out 
the resource inventory information requirements for 
this policy. And I take it you would agree that that 
is consistent with the agreement reached between the 
ministries? 

Ate ado- 

Q. Now, in response to a question from 
Mr. Freidin, you indicated that any alternative method 
of collecting that information must result in 
information of equivalent quality being collected even 
though paragraph 2, under minimum information 
requirements, contemplates that there is some 
flexibility in that respect. Do you recall giving that 
answer? 

Ame rbador 

Q. And have I paraphrased it accurately? 


A. Yes. 
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Q. And I take it you are familiar with 


10218 


the policy of the use -- with respect to the use of the 


AHIS manual which policy I understand now to be filed 
as Exhibit 374? 

A. That's correct. 

Q. Now, that policy -- perhaps it is 
short, perhaps I will simply read it: 

"The Manual of Instructions for Aquatic 

Habitat Inventory Surveys is hereby 

designated as the official procedural 

Manual to be used by all fish and 

Wildlife personnel when conducting 

inventory surveys on lakes and streams. 

It is essential that the methods and 

instructions outlined in the manual be 

followed as closely as possible so that 

standardization of data collection and 

documentation be maintained." 

And I take it you are familiar in your 
working day with that policy? 

A. I am. 

Q. Now, as I understand it, going back 
to the guidelines, the use of the term normally in 
paragraph 2 under minimum information requirements is 


intended to capture the kind of situation where you 


Farr & Associates Reporting, Inc. 


24 


25 


Clark,Kennedy,McNicol, 10219 


Beechey, Ward, Pyzer 
cr ex (Campbell) 


know from your many other sources of information, that, 
for instance, there is lake trout in a lake, therefore, 
the mandatory maximums apply and there would seem to 
be, for the purposes of these guidelines in any event, 
little or no benefit in going out to reconfirm what you 
already know. Is that a fair summary? 

A. For timber management planning 
purposes, that's correct. 

Q. All right. Now, what other 
circumstances would you see as existing where the AHIS 
manual would not normally -- or would not be used 
period? 

A. Well, in terms of obtaining the 
information, the minimum information listed in the 
policy, you wouldn't necessarily need to obtain all the 
information that is outlined in the manual to come up 
with the minimum information. 

Q. Yes, but with respect to those items 
that are set out in paragraph 1 of the minimum 
information requirements, I understand the AHIS manual 
goes beyond that. But with respect to those items in 
panticiiars I would like to get from you some sense or 
some judgment as to when the AHIS manual would not be 
applied? 


ALgeuethninkwt would be applied in most 
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instances. I can't think of any examples where it may 
not be applied right now. 

Q. Other than the one we talked about? 

A aaRight. 

Q. Would it be a fair summary of your 
Ministry's position that if that information can be 
gathered in a different way and at some point -- or if 
in the course of gathering information to meet the 
minimum information requirements it became clear that 
the maximum prescriptions were going to apply in any 
event, that there being little benefit to continuing to 
gather more information for protection purposes, you 
would not then do some? 

Is that a fair summary? It is not well 
stated, but... 

A. Generally that would be so, if you 
were just providing information for timber management 
planning purposes. 

Q. And, as I understand it, the 
rationale for that position is that the guidelines are 
intended for protection purposes and that the situation 
might well be different if the information was being 
gathered for monitoring purposes or trend line data 
purposes, or some other purpose? 


A. That's correct. 
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Q. And are you satisfied that the normal 
application of the AHIS manual, with occasional 
exceptions in the kind of circumstances I have 
described, is, from your professional point of view, an 
appropriate way to administer these guidelines? 

A deltas: 

Q. Now, if we could go then to paragraph 
4 under mind min information requirements, it states 
that: 

“Acceptable methods for collecting 

minimum information required by the 

guidelines include..." 

Now, Mr. Ward, I am a lawyer and the word 
include in legal documents is often interpreted as not 
being an exhaustive list of the acceptable methods. 

I would ask you just to confirm that this 
list is intended to be a complete list of the 
acceptable methods for collecting the relevant kinds of 
information? 

A. You said a complete list? 

OLea.es: 

A. Not necessarily. 

Q. All right. What exceptions are 
contemplated? 


A. Well, just what I can think of right 
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now in terms of determining slope of a shoreline areas, 
we have suggested two methods that we feel determines 
slope accurately; that is, the clinometer and aerial 
photographs using a stereoscope and paralex bar. 

But there is also a technique of 
digitized mapping, topographical mapping that is being 
developed and, according to people working in that 
area, they feel that slopes can be accurately 
determined with this digitizing and computer analysis 
of slopes. 

So if that proves as a technique that we 
could use for accurate slope measurements, we could use 
Ghat. 

Q. Would it be an undue administrative 
burden to require that if other methods were going to 
be used in this area that they be discussed with the 
Ministry which I represent? 

A. I don't think that would be an undue 
burden. 

Q. Okay. And could I take it that, 
generally speaking, the Ministry of Natural Resources' 
approach to this area would be that, again, whatever 
method is eventually developed or might supplement this 
list of methods, should result in information which is 


at least of the quality that would be obtained by using 
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these methods? 

A. That's right. 

Q. All right. Now, I want to take you 
to the guideline document itself, Exhibit 303. 

Just before we turn up the pages I just 
want to place it in some context and I would ask you to 
confirm that the guidelines document itself, which is 
Exhibit 303, in the hierarchy of documents that we have 
been discussing, is the third document in that 
hierarchy in that Exhibit 5A set out an agreement, 
Exhibit 304 sets out a policy, and Exhibit 303 
sets out guidelines; and both the policy and the 
guidelines have to conform with the agreement that is 
set out in Exhibit 5A? 

Avwml hats Ssecorrect. 

Oman ALL right. eNow, if we cansgo to 
Exhibit 303, the green pages, page 1, I would like to 
go to the second -- I guess it is the first full 
paragraph underneath the table on the left column 
showing the slopes. It is the paragraph that reads: 

"The above widths of area of concern are 

for general use. Where better 

information is available on a local 
basis, the widths may be modified ina 


Manner consistent with the protection of 
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fish habitat. " 

And I would ask you to confirm that what 
is contemplated here is the potential for wider areas 
but it is not contemplated that the areas would be 
taken to a narrower width than the mandatory minimums 
set out elsewhere in the policy and guidelines? 

A. That is not necessarily true. I gave 
an example in terms -- this morning in 
cross-examination with Mr. Williams. 

Q. Well, could you -- it is not clear to 
me. Perhaps you could just give it again then, please? 

a. Well, the two examples are sort of 
the two extremes. One I said there could be a wider 
width if, for example, the area of concern, say it was 
30 metres on a slope that went from 0 to 8 degrees may 
be subject to blowdown; in other words, the orientation 
of that reserve in terms of prevailing winds, the soil 
depths, the roots may be fairly shallow and unstable, 
you may want a wider width to withstand blowdown. 

Q. Yes, and that is reflected elsewhere 
in the guidelines? 

A. That's correct. The other point is 
that there are places where we have grasses, maybe 
alder areas that may be, you know, flooded at one time; 


in other words, they might be up to the high water 
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mark, but for most of the year when timber management 
activities may occur in the summertime they are grassed 
areas, dry areas that could also provide some buffering 
ability in terms of preventing sediment from moving 
into the aquatic environment or nutrients or preventing 
organic debris, that you may not need as much standing 
timber to provide the same benefits. 

It is a judgment call by the 
professionals in the district and, in some cases, you 
may achieve the same objectives with a smaller width of 
standing timber. 

Q. Now, that is one particular example 
where the water is at a particular time of year lower 
in dry areas exist. Are you indicating that the buffer 
would be less in width from the wet area even at that 
time of year? 

A. That's right, it would be less in 
width, the high water mark. 

Q. Less than the high water mark, but I 
guess -- are you using the high water mark in the 
annual sense? 

Az. Yes. 

Q. But would it be less in width from 
the lower water area when the water has 


significantly. -—- 
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A. No, no, it could be much wider than 
what we have even indicated here. 

Q. But it would not be narrower than 
what is indicated in here from the edge of the water at 
the time that the water has receded and all the land 
around dried out? 

A. That's right, that’s correct. 

Q. It would not be narrower? 

A. Right. 

Q. Now, apart from that example, are 
there any others where you can point to a situation 
where that buffer or reserve would be narrower? 

A. No, that is the only area where I 
have -- in terms of reviewing timber management plans, 
that I have seen that kind of prescription proposed and 
the rationale for it given as such. 

MRS. KOVEN: Excuse me, Mr. Ward. 
Wouldn't an example be in a case where you might have 
something like spruce budworm and you would want to get 
rid of a certain area of trees and you would either 
burn or cut it to the shoreline? In that case there 
wouldn't be a buffer at all, but... 

| MR. WARD: No, we have -- I have had that 
argument thrown at me by foresters as well, that since 


the trees are damaged they are going to burn or where 
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we have got a prescribed burning area we can't protect 
the reserve that we have, let's cut to the shoreline. 

My argument has always been that we have 
a reserve there to protect a value and we want the 
reserve or some kind of buffer in place to protect that 
value and if you are doing prescribed burning or you 
protect that reserve, they can do that. 

I think that later panels will discuss 
prescribed burning as a silvicultural tool and I think 
in terms of damage from budworm or whatever, I always 
feel that it will have less impact on the aquatic 
environment if the reserve has been burned, either 
deliberately or accidentally by man or by nature, or if 
it is budworm damaged trees and they fall down and die, 
I feel that would cause less of an impact than if we 
actually go in there and log it, and where we have 
skidders and compaction of soil and all the other 
impacts that you get with logging. 

So, you know, I don't see that being a 
reason to go in and remove the standing. trees because 
they are budworm damaged or we have got to doa 
prescribed burn there and we want to burn to the 
water's edge. Does that answer your question? 

MRS. KOVEN: Yes. 


MR CAMPBELLS B20 weal to mightas.So that 
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other than the example that you give where there is a 


grassy area with -- in effect, the wet area retreats 
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significantly in dry weather, can I take it that there 


are no other examples that you can point to me in your 


experience where that mandatory -- where any discretion 


would need to be exercised on that mandatory minimum 


- buffer? 


MR. WARD: A. I can't think of any other 


examples, no. 

QO.F And Win fact isa tincoticorrectrto 
characterize the buffer as a mandatory minimum 
slope-dependent buffer? 

A. I would characterize it as that 
understanding that we use the term reserve and -- 

On tWellvilewiliecakes—=tl7amnenotretos 
worried about the buffer end of it if you and I can 
agree that it is a mandatory minimum slope-dependent 
reserve? 

AaveThatrs= correct vesi. 

MRS. KOVEN: You are not going to make 
acronym out of this, are you, Mr. Campbell? 

MR. CAMPBELL: No way, I want it said 
fully every time. 

Q. Going down to paragraph -- Section 


of the guidelines on the same page -- 
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MR. “WARDs= “A-) iI just want to clarify 
that last point, Mr. Campbell. We are talking where we 
have a buffer or reserve in place for protecting 
critical fish habitats: ore. 

Q. Yes, that's those areas that are 
identified as areas of concern will have a mandatory 
minimum slope-dependent reserve? 

Aw Thatesmcorrectsiright. 

Q. All right. And we get into the other 
50 per cent on the cool water lakes? 

Ane RLONC 

Q. And I assume that is what was causing 
your reservation? 

Aw selhat. serightc. 

Q. But those are not identified, as I 
understand it, the areas where that 50 per cent where 
cutting might be permitted provided there wasn't fish 
habitat there-- 

AReewbhatusmnright: 

Q. --those areas are not identified as 
areas of concern, as I understand it? 

A. . That's correct, right. 

Otae AL nicht eNow,, 2h wergosdownrto 
Section 51, Mr. Ward, again, if we can look at, say, 


51.1, where it says under lake trout lakes: 
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"Roads should not be constructed within 

areas of concern." 

I take it that the terminology "should 
not" reflects a mandatory prescription in that case? 
It is not sort of: Well, in most cases they shouldn't 
be there, this is a mandatory prescription; is it not? 

A. I think it is stated as you read it, 
like all care must be made-- 

Q. Well, I want to be clear because -- 

A. --to not have roads within that area 
of, concern: 

I know there are examples where we have a 
lot of small lake trout lakes and the only place to put 
a road is between two lakes; in other words, the road 
intringes on the area of concern for both those lake 
trout lakes and the road-- 

Q. Well, just a minute, Mr. Ward. 

A. --would be located there. 

Q. Just a minute. If we go over to 52 
on the next column, there is a significant difference 
with the way roads are treated there. It says: 

"Roads should not’ be constructed within 

areas of concern.” 

And it goes on to say: 


"That exceptions may be considered where 
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it can be demonstrated that fish habitat 

Will be protected." 

Isn't it fair to conclude, and I would 
ask you to agree, that the difference between those two 
wordings is that in the one -- is that "should not" is 
used as a mandatory prescription, that an exception is 
provided to that mandatory under the heading other 
lakes and the reason that the exception wording is 
there is because the phrase "roads should not" is in 
fact a mandatory prescription? 

Isn't that the way this was intended? 

JAwe La thinksyvyousccan read thateantec: the 
guidelines, yes. 

Q. Is that a correct interpretation of 
the guidelines? 

A. Certainly in terms of lake trout 
lakes we apply more stringent protection. 

Q. I understand that. 

A. Okay. 

Q. Is that a correct interpretation of 
the guidelines? 

A. As I said, there are going to be 
instances where roads will be located within an area of 
concern of a lake trout lake. 


THE CHAIRMAN: Would there not normally, 
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Mr. Campbell, be a difference between the usage of the 
words should and shall? 

MR. CAMPBELL: Well, that's exactly what 
I am trying to explore, Mr. Chairman, because if it was 
should why was it necessary in the one case to make an 
exception and not in the other case? 

And, if I could have just a moment, I may 
have to pursue this a little farther. 

MR. WARD: Maybe I can add something 
there, Mr. Campbell. In terms of locating roads, the 
timber management planning process outlines a process 
for determining road location and where roads are going 
to be built and, as I indicated, there may not be any 
other alternatives for building a road except between 
two lake trout lakes. 

They may try and look at other 
alternatives that try and get around the lakes to 
access that timber, but if the decision is made that 
the only way you can get to that timber is between 
those lakes -- between the two lake trout lakes, then 
we would be looking at more stringent requirements in 
road building in terms of that is part of the rationale 
or part of the reason for building in an area of 
concern. 


And, for example, you can narrow the 
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right-of-way width from its standard 120 feet to 60 
feet or something like that to minimize the impact and 
Maintain as much of the standing trees as a reserve as 
possible. So that would kick in that aspect of the 
timber management planning process. 

Q. Let me understand what I think you 
are saying. Are you prepared to agree that with 
respect to lake trout lakes, where it says: 

"Roads should not be constructed within 

areas of concern”, 
that roads will not be constructed within areas of 
concern except in cases where it is otherwise 
impossible to reach significant stands of merchantable 
timber? Is that the philosophy? 

Az meThat. spthesgistaot, tte. vesz 

Q. And would it be an undue 
administrative burden on MNR that when it was proposing 
to adopt that practice; that is, put a road within an 
area of concern, that it review the matter with a 
designated individual at the Ministry of the 
Environment? 

MR KENNEDY :o ea eerie campbell, if © can 
help out here. 

Q. You can help out by saying yes-- 


A. I believe -- 
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On S=—-orenor 

A. I believe that's currently in place 
and the documentation of such an occurrence would occur 
through the area of concern planning process, and at 
this time I would like to refer to a separate 
appendices in the Class EA Document, it is Appendix 2. 

Q. I understand that it might occur, 
that we might be able to discern this generally through 
the ongoing timber management planning process, but 
this is going to be a process that has a significant 
paper flow associated with it and, Mr. Kennedy, what I 
am asking for is something in addition. 

I am asking whether it would impose an 
undue administrative burden on the Ministry of Natural 
Resources to be required, in cases where it was -- on 
lake trout lakes where it was going to make any 
exception to what I refer to as mandatory prescriptions 
under 51, that it specifically review those with the 
Ministry of the Environment prior to their being 
proposed in a timber management plan so that the 
Ministry of the Environment's water quality concerns 
can be considered? 

If you want to pass it back to Mr. Ward I 
will be content with his answer. 


MR... WARD* “A= “YougwantaAulikey ort" fecan 
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indicate in terms of a timber management plan where we 
have a road going in an area of concern of a lake trout 
lake that we send that information to the regional 
office of MOE? Is that what you are asking for? 

Q. I can sit down in some other forum 
and decide how best it would be done. 

I am not particularly concerned about how 
best it would be done - and you will find this very 
reasonable in that respect - but what I am asking -- 

A. We would like it at our open houses 
and invite the Ministry of Environment representative 
to attend our open houses. 

Q. I think I have tried to indicate that 
I am looking for something outside of, or in addition 
to the general flow of material that would be coming to 
Environment under the proposed planning process. 

I am asking you whether this is clearly 


going to be an exceptional case; is it not, Mr. Ward? 


A. I believe so, yes. My experience is 
that <= 

Q. We are not talking about very many 
occasions? 

A. No. 

Q. We are talking about water quality 
concerns? 
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A. Mm-hmn. 

Q. Is that yes? 

A. That's correct, yes. 

Q. All right. Now, in these limited 
number of cases which you believe may occur under these 
circumstances, I am simply asking that it be reviewed 
with Ministry of the Environment appropriate personnel, 
and I am quite willing to sit down with your counsel 
and people involved in this to see how best and most 
easily that could be done, but that it be drawn -- that 
specific instance be drawn to the Minister of the 
Environment's attention specifically and dealt with 
specifically in the way that you say you do on many 
other issues? 

A. Well, that's true, we do that with 
cottage development or whatever. We work together in 
determining impacts of cottages on lake trout lakes. 

As far as I am concerned, I think it can be handled, 
but I am not aware of all the other -- all the 
ramifications of that. 

Q. Mr. Kennedy, do you have any reason 
to put forward why it might not be possible to handle 
that on those rare occasions? 

MR. KENNEDY: A. I was just reflecting 


on the fact that the opportunities that are available 
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now and the -- 

Q. I understand the opportunities, Mr. 
Kennedy. You will have perceived from some of my 
previous questions that we are also interested in not 
simply being reactive but-- 

A. And, indeed, that's the concern. 

Q. --in being proactive. 

A. It is the timing and I believe we 
could discuss the timing for an appropriate 
notification. 

Q. So your concern is only with respect 
to timing, and I take it you would agree with me that 
the timing -- the best timing for that discussion is 
prior to the preparation of any draft plan? 

A. I believe the best timing is during 
the area of concern planning process where any 
consideration has been given to the alternate locations 
as well as the environmental analysis of the 
alternatives and that's the time at which it is best to 
have input received from all parties, and particularly 
the Ministry of Environment if there is concerns over 
water quality. 

Q. And is that prior to the preparation 
of the draft plan? 


A. There are portions of it occurring 
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throughout the process -- 
Q. I know it is ongoing, but is what you 


are contemplating prior to the preparation of a draft 


plan? 

A. Yes, it would be. 

Q. All right. So that you are satisfied 
that the timing -- subject to being sure we do it 


earlier enough, you are prepared to review those 
specific rare instances? 

A. I think that would be reasonable. 

Q. Now, does anyone disagree? 

(No response) 

Let the record show that nobody said they 
disagreed. 

THE CHAIRMAN: On this panel. 

MR. CAMPBELL: Yes, I do have, on some of 
these, a sense of deja vu. I am told there was the odd 
mention of certain other planning processes veatariay: 
but we will see. 

Q. Now, let's move to 51.2: 

"Landings should not be located within 

areas of concern.” 

Can you think of any circumstances when 
it would be necessary to locate landings within the 


areas of concern around lake trout lakes? 
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MR. WARD: A. No, I can't think of any 


examples. 


Q. 


So could we treat -- would it be fair 


to treat that one as a mandatory prescription, it would 


not be unduly limiting to have it as a mandatory 


prescription; is 
A. 
Q. 


says: 


that fair? 
Yes, I think it's fair. 


And can we take it that 51.3 where it 


“Harvesting within areas of concern 


should be severely restricted", 


what we are talking about is harvesting within areas of 


concern is to be 


severely restricted. Is that a fair 


reading in that case? 


A. 
Q. 
are available in 
A. 


Q. 


That's true. 

And then it lays out the options that 
that case? 

That's correct. 


Now, I think when we get to other 


lakes, do you anticipate a larger number of exceptions 


for road building in that case, 52.1? 


A. 


There may be more exceptions just 


based on the fact that there would be more other lakes 


out there in the 


Q. 


area of the undertaking. 


Now, who has to sign off that it has 
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been demonstrated that fish habitat will be protected; 
in your region, would you have to sign off on that? 

A. What do you mean by sign off? 

Q. I am sorry, what I mean is you are 
the person who has to make the call on that one; that 
is, that in terms of expressing any opinion that 
whatever is proposed it has been demonstrated that fish 
habitat will be protected; are you the man that has to 
be satisfied in that respect? It is the fisheries 
biologist that has to be satisfied? 

A. I think the people that sign the plan 
are the ones that would be signing off any decision in 
the plan, whether it is the district manager or the 
regional director. 

Q. All right. But here we have -- 

A. As staff advisor to regional 
director, I assume that he would be taking my advice on 
protecting fish habitat. He would have to weigh other 
considerations. 

THE CHAIRMAN: You could be overruled; 
could you not, in effect? 

MR. WARD: That's true. 

MR CAMPBELL? SO. aMmBUtia faites styour 
opinion, Mr. Ward -- let me just back up slightly. 


What it says here is that it must -- 
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exceptions may be considered where it can be 
demonstrated that fish habitat will be protected. 
That's the only exception we are talking about; is that 
correct? 

MR. WARD: A. Yes. 

Q. Now, isn't it the fisheries biologist 
who is the person who can make the professional 
judgment that those steps are likely -- will provide 
adequate protection to that fish habitat? 

You have to know a lot about that fish 
habitat in order to make that judgment; is that not 
correce? 

AT ee Thatdscecorrectrmright: 

Q. All right. Is it unreasonable then 
to require that the regional fisheries biologist or his 
equivalent - I may not have the title right, I am not 
really worried about that - but that a professional in 
the fisheries area be required to so indicate in the 
case of an exception being made. Is that not a 
reasonable requirement? 

A. That is reasonable, yes. 

Q. Does anybody else on the panel think 
that that is unreasonable? No answer. 

Now, if I can go on then -- 


MR. CAMPBELL: Mr. Chairman, I don't want 
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Mr. Freidin coming back to ask you again and seeing if 
somebody now has an answer. 

Q. I take it that nobody disagrees with 
Mr. Ward's answer? 

MR. PYZER: A. If I am going to agree I 
would like to hear it again then, I am sorry. 

MR. CAMPBELL: Q. Well, I don't fave 
this written down so I am not going to be able to give 
it to you exactly the same, but I will try and give you 
my understanding of it. 

I think what I asked was whether it was 
reasonable that in the case of exceptions being made, 
the only exception being available when it can be 
demonstrated that fish habitat will be protected, is it 
not reasonable to require that a professional in the 
fisheries areas, fisheries biologist, be required to 
indicate that in fact, in his professional opinion as a 
fisheries biologist or other professional person in 
that area, in fact it is his opinion that fish habitat 
Will be protected. 

Is that a reasonable requirement? 

A. As a recommendation to the person who 
is making the decision. 

Q. No, that before the exception can be 


approved-- 
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A. Yes. 

Q. --that the professional in that area 
has to make a specific finding that fish habitat will 
be protected, in his opinion? 

A. “Yes. 

Q. I understand it is a matter of. 
professional judgment. 

A. Sorry, I am simply clarifying that 
you are not saying that he is making the decision when 
clearly he is not the decision-maker, he is providing a 
recommendation to the decision-maker. And, in his 
professional opinion, this is his recommendation to the 
regional director who is making the decision. 

THE CHAIRMAN: Well, you are going 
farther than that. 

MR. CAMPBELL: Q. I am going much 
farther than that, Mr. Pyzer. 

MR. PYZER: A. You are saying that he is 
making the decision? 

Q. I am saying that his -- if he says: 
It is my professional opinion that fish habitat will 
not be protected by the steps that are being taken in 
these exceptional circumstances, that it is then not 
open to the regional director or anyone else? 


A. No, I would not agree with that. 
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Q. Why not? How can you then meet that 
condition? Does the regional director -- if he is a 
professional fisheries biologist, fine, but if ona 
professional basis the regional fisheries biologist 
says: It is my opinion that fish habitat will not be 
protected, then isn't it so that they don't even fall 
under the exception in the first place, according to 
these guidelines? 

A. I am simply saying that a regional 
director is the one charged with approving that plan 
and he gets input and recommendation and advice from 
many professionals. 

And although I can't think of any right 
now, clearly there may be a point in time when two 
professional opinions are at variance and that is why 
he is the regional director and he has to rationalize 
those recommendations and make a decision. 

OFS A LiL right, epee 

A. So if you are suggesting that the 
regional biologist make all of those decisions, I could 
never support that. 

Q. Mr. Pyzer, I think you have taken 
this far, far farther than I ever intended. 

What I have said is that there is a 


specific exception in these guidelines. You agree, 
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there is a specific exception here in this Serra 

Avearhatasmcorrect: 

Q. And that exception relates to the 
protection of fish habitat; is that correct? 

A. That's correct. 

Q. And that the whole question of what 
will or will not harm fish habitat is a matter of 
professional judgment; is it not? 


A. That's correct. 


10245 


Q. And if the people who are paid by MNR 


to exercise that professional judgment do not agree 
that certain measures will protect fish habitat, that 
in fact if they tell you that fish habitat will be 
harmed, isn't it correct that that exception does not 
apply any longer? 


A. Maybe I am misunderstanding the 


question here, but clearly if I was a regional director 


I would respect what the biologist was telling me. 


Q. That's all I am asking. 


A. I would respect it, but I would still 


Make the decision and it may not be his recommendation. 


THE CHAIRMAN: Respecting and being bound 


by the regional biologist's opinion in that set 


circumstance are two different things; aren't they, Mr. 


Campbell? 
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MR. CAMPBELL: Yes, they are. Again, 
respect is one of these words like should that has 
slightly different meanings in the eye of the beholder, 
apparently. 

MR. PYZER: I had a situation, Mr. 
Campbell in Kenora -- 

MR. CAMPBELL: Well, just a minute. 

MR. FREIDIN: Why don't you let him 
expand on his answer, Mr. Campbell. 

MR. CAMPBELL: Well, he is not expanding 
on his answer. My question is perfectly clear and it 
is a simple one, it doesn't require any examples or 
anything else. 

MR. FREIDIN: Mr. Chairman, I think if 
the witness wants to give an example to explain his 
answer, he should be allowed to do so, if that's what 
he wants to do and Mr. Campbell can't guess what he 
wants to do. 

MR. CAMPBELL: That's fine, Mr. Chairman, 
let him go. 

THE CHAIRMAN: Okay, Mr. Pyzer, try and 
confine your answer to the specific question asked. 

MR. PYZER: Well, I was trying to give an 
example from an MOE perspective where we had spent an 


entire year dealing with the Winnipeg River in Kenora 
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District where we have had very significant fish kills 
and we have registered strong objections to the 


Ministry of Environment. 


I believe that because we have worked for 


a year with that Ministry on those fish kills that the 


local people support us. Recently we heard that the 


mill had made a request to increase loading for a 


legitimate reason. We voiced very strong objections to 


that. 
We were not consulted, it was not 


discussed. I got a phone call at 4:30 in the afternoon 


the night before the increase occurred telling me that 
the Minister of Environment had made a unilateral 
decision suggesting that that fish kill and the problem 


is going to be exacerbated for whatever good reason he 


made. 


Now, I respect that because the Minister 
is the Minister and he had to make a difficult 


decision. I simply see that the regional director 


would be in the very same situation. 
THE CHAIRMAN: Mr. Pyzer -- let me take 


an attempt, Mr. Campbell. The Board understands 


MR. CAMPBELL: You waited a long time to 
slip) thatyonesingeMlrive Pyzenmede amiscure. 


THE CHAIRMAN: As the Board understands 
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the question asked, the regional director would still 
be the one who approves a plan, but in a specific case 
where there is an exception that is going to be 
recommended with respect to these guidelines regarding 
fish habitat, the regional director would be obliged to 
follow the advice with respect only to the exception-- 

MRA’ PYZERE®) Teunderstande that: 

THE CHAIRMAN: --of the guidelines by his 
own fishebiologist= 

MR. @PYZERGM OY esteande) don ti support 
that: 

THEICHATRMAN? shAnd=yotmdor no support’ 
that? 

MR) PXYZERS SNO, Pigidon tte 

THE CHAIRMAN: Okay. 

MR. CAMPBELL: Q. So what you are saying 
is that where you have got professional advice, where 
the professional advice you are receiving on fish 
habitat is that it will not be protected, that's the 
finding of your professionals having looked at the 
situation. 

MR. PYZER: A. I understand that. 

Q. That somehow this still allows the 
regional director to make an exception? 


A Peli thewasethesreqrionaimdirectorisz 
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would want that ultimate decision-making authority. 

MR. WARD: A. I think I can shed a 
little bit more light on this. We have a Federal 
Fisheries Act that basically we operate under in 
Ontard comand tat sito iors stern fish habitat; it 
doesn't talk about species and it defines what the fish 
habitateias an’ thateAct. 

But the Federal Government has also 
recently issued a policy on how to apply the Federal 
Fisheries Act, because if you take that Act literally 
you could not do anything near water without harming 
fish habitat to some extent and it is not something 
that industry, our economy or anything can deal with. 

Bute theres sti We-—sthe pranciple wthat 
the policy tries to say, it tries -- the directive or 
the guiding principle is that there is not to be any 
net loss of habitat. And actually in southern Ontario 
we want a net gain of habitat because we have lost 
habitat in the last 150 years of development in 
southern Ontario. 

So there has been some -- in the policy 
there is a statement where a company or an individual 
or whatever, if they destroy habitat, can compensate 
for that loss of habitat by creating it somewhere else. 


In other words, to try to still get a net gain of fish 
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habitat or at least no net loss of fish habitat. 

So it is not a black and white issue even 
with federal legislation, never mind the Ministry of 
Natural Resources' guideline. 

THE CHAIRMAN: But would not the Ministry 
of the guidelines own biologist be taking into account 
the federal legislation? 

It would be his decision that the fish 
habitat would not be protected, it is not somebody 
else's, it is not, you know, the federal ministry's 
person or MOE's person, it is MNR's own fish biologist. 

MR. WARD: Well, I could see myselé 
making a recommendation to my regional director and 
Saying that if we put this road in this area of concern 
that there is a chance of having some damage to fish 
habitat, and he would probably come back to me and say: 
Is there any way we can mitigate that? 

I mean this is an art-- 

MR. CAMPBELL: Q. I understand all that. 

MR WARD 2) GAG 1 8-=Ltiis noteatbasivemdirect 
science that you could, you know... 

O. UMrs Ward, Dbvunderstand'that. 

A Ale role. 

Q. And that's why I am suggesting to you 


that it is appropriate to rely on the professional 
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judgment of the person who knows about fish habitat as 
opposed to the person who is generally responsible for 
administering the district and may or may not have a 
professional background in fish habitat. 

What I am suggesting to you - and I am 
asking you to -- I guess you to explain and Mr. Pyzer 
to explain and anybody else who wants to explain on the 
panel to me why it is unreasonable to suggest that once 
you have gone through all that process that you talk 
about, Mr. Ward, and the conclusion of you personally 
as a fisheries professional is -- I believe that is 
what currently -- that what is currently proposed I 
cannot accept or, in my professional opinion, it has 
not been demonstrated that fish habitat will be 
protected, that that should be the end of the matter as 
far as that exception is concerned. 

And I haven't heard any rationale for why 
that is an unreasonable proposition and, if there is 
one, I would like you to explain it now. 

MR CLARK? "4A > °le may be ipeets help 
here a little. What I remember in my days as being a 
district manager is that you are more often than not 
dealing with tradeoffs. Now, ina lot of instances the 
decisions -- 


Ov se SNow, Just eaeminutes, Mrs Clark,’ ‘this 
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does not say tradeoffs, it says: 

"An exception is permitted where it can 

be demonstrated that fish habitat will be 

protected." 

And I am posing you the question that the 
professionals in the area say it has not been 
demonstrated that fish habitat will be protected and my 
opinion is that it will not be protected. 

In that circumstance, I fail to 
understand why what I am proposing is not perfectly 
reasonable and my question is: Could you give me a 
rationale for disagreeing with the proposition that 
what I propose is a perfectly reasonable position? 

A. Could you state your proposition once 
more? 


QO. Yes. My proposition is: You have an 


exception in the guidelines, a fisheries professional; 


that is, a professional background one of your 
fisheries biologists or equivalent, but somebody with 
the professional training experience in fisheries, in 
assessing impacts on fisheries habitat comes to the 
conclusion that the proposal for a road within an area 
of concern under the heading other lakes, in that 
Situation it has not been demonstrated that fish 


habitat will be protected and in point of fact says 
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that it is his or her professional opinion that 
fisheries habitat will not be protected by those steps. 

THE CHAIRMAN: And that is after taking 
into account mitigation measures and tradeoffs and 
everything else, that is the bottom line? 

MR. CAMPBELL: Well, if what -- 
mitigation measures fine, tradeoffs I have a little 
problem with because if the tradeoff is: We can save a 
thousand dollars but we are going to harm the fish 
habitat, I would not include that kind of example in 
noe 
on But after whatever measures are 
proposed, my proposition is that the local -- that the 
fisheries biologist, this man who is full of 
experience, local knowledge, all of these things comes 
to the conclusion that the fish habitat will not be 
protected, why is it not reasonable to say that is the 
end of it, you have got to do something else? 

MR. CLARK: A. Because I think in some 
instances there may be other what ultimately might be 
called higher values. There may be a threatened and 
endangered species right next door and you are talking 
about putting the road through in the vicinity of that 
particular species or that particular lake. I am 


talking very high hypothetically right now. 
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THE CHAIRMAN: But wouldn't you be 
prevented from doing that just on dealing with 
endangered specie guidelines themselves? 

MR. CLARK: That's right. I would be 
avoiding that endangered species that might force me to 
contemplate putting that particular road in an area of 
concern that had been identified from a fisheries 
standpoint. That is the kind of thing I am talking 
about. 

THE CHAIRMAN: Well, what about no road 
at all? 

MR. CLARK: That would be considered as 
an alternative. 

The other point I would make too is that 
I think district managers and all decision-makers have 
a right to question the efficacy of what their staff 
tell them, and I think Mr. Pyzer made the observation 
earlier that from time to time it is appropriate to get 
a second opinion. 

And I have probably gone out of my way to 
say that we value the professional judgment of our 
staff, but I think I “would” also’ emphasize that)" in 
certain instances, one of the jobs that a manager has 
to do is question carefully the recommendations that 


are being made and, in some instances, seek further 
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advice from other sources. 

MRECAMPREUU Ce Orme ALd "rights, Issam 
prepared to accept that if he gets advice from one 
fisheries biologist he can go to another fisheries 
biologist and say: I am concerned about this advice, 
would you please look at this quite independently and 
advise me, and if that person is prepared to what I 
call sign off on it as being acceptable, fine, it 
doesn't worry me. 

I am just saying, a professional has to 
make that assessment in order to come in under the 
exception. Now, is there anything unreasonable about 
my proposition now? 

MR. PYZER: A. I guess where I was 
coming from, Mr. Campbell, is I can't think of any 
exceptions where a regional director isn't going to 
take the advice of his fisheries biologist. 

MR. MARTEL: Then what is the problem? 

THE CHAIRMAN: Why can't you just say you 
would be bound by it? 

MR. PYZER: Because as a regional 
director -- as a regional director the fisheries 
biologist clearly is not the one responsible for making 
the decision of a timber management plan. 


THE CHAIRMAN: No, no, not the plan, the 
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exception. 

MR. PYZER: No, but it is all those other 
implications within it. What is this area of concern. 
If that means we cannot build a road that is going to 
put a community out -- create a single industry town 
and it goes bankrupt, if that is the tradeoff, I am 
protecting one walleye -- one piece of walleye habitat 
in a lake with 10,000 walleye habitats and this is 
amounting to 100 fish and I am trading off an Ear Falls 
against that, I will never let my fisheries biologist 
make that decision. 

MR. CAMPBELL: Q. I am quite prepared to 
have you make that decision under those defined 
circumstances, but I want some -- I don't see how that 
falls within the nature of the exceptions. 

What is said there is -- what you are 
proposing is that there -- well, let me back right up, 
Mr. Pyzer, because I can always think of apocalyptic 
examples the other way. 

If you are going to talk about 
apocalyptic examples, apocalyptic examples will always 
have to be dealt with as exceptions. 

MR. PYZER® Aw. Andi that's? the: regional 
director's job who approves the plan. 


On SAL latrighteieeamenots falking ams: 
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Pyzer, with respect about apocalyptic situations, what 
I am talking about is simply that -- I mean, my 
original intention here was to try to make this one a 
little easier. 

I will take it right back to the other 
one then, that in circumstances where the MNR fisheries 
biologist comes to a conclusion that fish habitat will 
not be protected, would it be administratively 
inconvenient at that point to require that the matter 
be resolved with Ministry of the Environment because it 
affects a water quality guideline? 

A. You say now that you take -- 

OF Blaketthismsrruaticn elt our 
fisheries biologist says fish habitat will be 
nneeecnadn that is the end of the matter, the 
exception -- you are under the exception and the 
regional director can then decide whether or not to 
place -- to permit the road there. 

In a situation where your fisheries 
biologist is saying fish habitat will not be protected, 
but you want to make it -- it is your view that the 
road should nevertheless be permitted-- 

AAS LeSe 

Q. --that under that limited: 


circumstance the matter will be reviewed with an 
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appropriate person at the Ministry of the. Environment. 
Is that reasonable? 

A. I have no problem being reviewed, no. 

OF MALIGrighte 

A. I would assume that is happening now 
in any event at the open houses. 

Of@eNoevrnoy,anoweMr why zene 

A. Well, it is, yes, yes, yes. 

Q. It may well -- something may well be 
happening at the open houses, I am asking for whether 
it is reasonable to require that under that limited 
circumstances - again, we are getting to a smaller and 
smaller number of occasions - where your fisheries 
biologist is saying fish habitat will not be protected, 
you would prefer to make a decision to put the road 
there-- 

A. I understand the scenario. 

Q. --that the person at Ministry of 
Natural Resources who is making that decision be 
required specifically and independently of open houses 
or the other formal mechanisms that you have set out in 
the-- 

A. But, Mr. Campbell, that is my whole 
point. My whole point is that we have a process right 


now for resolving those called timber management 
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planning, and what I hearing you saying to me is we 
have a system that we are proposing to resolve issues 
to deal with areas of concern and that involves all 
Ministries, it involves your Ministry, but now let's 
create a duplicate system for whatever reason-- 

Ocapleameaskinge—— 

A. --to do exactly what our process is 
designed to do. 

Que Teameasking eMue Byzer sathatsinethe 
limited case of this agreement which was reached 
between the ministries, that in that circumstance, 
where your fisheries biologist is saying that fisheries 
habitat will not be protected, that the Ministry of the 
Environment -- there is a requirement that the Ministry 
of the Environment be specifically consulted and it not 
Simply depend on whether the people at the Ministry of 
the Environment, who are just as busy as your people, 
are able on a particular day to go. to a particular open 
house. 

I am asking for a requirement to 
proactively make a contact with an appropriate person 
at the Ministry of Environment. Why is that 
unreasonable under the case of these guidelines in 
which both ministries have expended considerable effort 


tomachievesveryeworthwhilesobjectives? 
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A. I agree with you, I just don't see it 
as being proactive, I see it as being reactive and I 
would much wathed see the Ministry of the Environment 
working with us. Like, you are talking about these as 
isolated instances, our whole area of concern planning 
process is dealing with isolated instances. 

From my perspective that is exactly what 
we are dealing with is small little to - depending on 
your interest and what stakeholder group you are - to 
you, that is extremely important, but in the total 
scheme of things it is small isolated area and we don't 
postpone those sorts cf things, we don't defer them to 
other people, we deal with them through the planning 
process. 

And I understand we have put together a 
good process that involves all ministries, all 
agencies, we have a number of steps within which we 
resolve those issues and now you seem to be suggesting 
to me to create a duplicate to that. 

Ov PINo? *leam justeaskingrthatereathis 
particular problem arises under the guideline that the 
Minister of the Environment be specifically contacted | 
and consulted in its resolution. 

A. Well, I would agree to that because 


we haven't defined what specifically contacted means. 
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I interpret that one way, yes, I will agree with that 
in my context, certainly. 

Onn Well 2MreePyzer, Lethink ies 
perfectly clear that I am not suggesting that that be 
done by having the matter recorded on a map and to be 
fortuitous circumstance of whether the Minister of the 
Environment representative worrying about those 
particular kinds of concerns turns up on a particular 
afternoon at a particular open house and happens to 
stumble on this matter. 

I am asking whether it is reasonable to 
require, under those circumstances, that a simple 
contact be made by the decision-maker at your Ministry 
with an appropriate person at the Ministry of the 
Environment to simply say: We have got a little 
unusual situation here under the guidelines, could we 
pop around ana talk to you about it and review it with 
you on a specific basis. 

Now, is that unreasonable? 

AemeNotrattalVmarinichat contextr i= would 
agree with you. 

O), eethnank= you: 

THE CHAIRMAN: Mr. Campbell, perhaps for 
the benefit of the reporters we could have maybe a five 


minute break. We will come right back and then proceed 
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through etostour foscilock, 
MR. CAMPBELL: That would be fine, Mr. 
Chairman. 
THE CHAIRMAN: Thank you. 
---Recess taken at 3:20 p.m. 
---Upon resuming at 3:35 p.m. 
THE CHAIRMAN: Thank you, be seated. 
MR. CAMPBELL: Somebody has pushed my 
mike into the coffee. 


THE CHAIRMAN: Mr. Hunter dropped his 


watch in the coffee last time. 

MR. CAMPBELL: Mr. Freidin is therefore 
in good company. 

MR. FREIDIN: It will help make the 
Sass nacies flow. 

MR. CAMPBELL: Talk to the witnesses. 

Q. Mr. Pyzer, I want to put another 
little proposition to you about all of this that I 
think is perhaps pertinent to -- 

MR. COSMAN: Mr. Chairman, sorry, just 
before my friend continues. I had just been talking to 
a few people at the break, and given the amount of time 
that we have, either -- I would just like to make a 
suggestion to you. 


If you are to keep the schedule, we can't 
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stop at four today because, as it looks, we will be 
arguing on Thursday and it is just impossible, knowing 
how much my friend has left, and I am just wondering if 
you can give some direction on that so we can make some 
arrangements for flights. 

THE CHAIRMAN: Well, it is our view that 
we can continue on tomorrow with Mr. Campbell, we can 
still continue on with Mr. Freidin and we can argue it 
in the afternoon through to the end of the day, and if 
it is necessary for you to leave tomorrow you can leave 
on a nine o'clock flight tomorrow night. 

MR. COSMAN: It is not the nine o'clock 
flight I am worried about, Mr. Chairman, I am on that 
flight, it is the next day. I expect Mr. Campbell will 
take a good chunk of the morning, perhaps he can speak 
to it, but I just think, are we going to even be 
hearing argument tomorrow afternoon? 

THE CHAIRMAN: We will, at some point. 

MRe. FREIDIN: #@Mr-G@Chairman,..ewouldyjust 
like to raise -- I don't know how long Mr. Campbell 
might be tomorrow morning, but depending on how long he 
goes perhaps in cross-examination, I may be requesting 
some time to prepare re-examination in relation to the 
issues that he raises tomorrow. 


I will be ready tomorrow in relation to 
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the issues he has raised up to the end of tonight, but 
I just advise the Board of that possibility as well. 

THE CHAIRMAN: Mr. Campbell, whereabouts 
are you, do you think? 

MR. CAMPBELL: Well, Mr. Chairman, I have 
to say that I am not very far along. You will have 
some sense that I thought this stuff was sort of the 
easy stuff and we might get to the hard stuff later on. 
There has been -- obviously that is not the case, and 
so. it is!very’ diffiieule for mestottel ie ververdifrreuit. 
It is simply not -- I have no easy way to estimate any 
more. 

MS. SWENARCHUK: Mr. Chairman, when I 
suggested breaking at four it was because it looked 
convenient. If it is not convenient, we can certainly 
sit longer today. Leawon sceobyectsto chat. 

THE CHAIRMAN: Well, maybe we will 
consider going a little further today with you, Mr. 
Campbell, than four o'clock and allowing counsel to 
have their discussions after you are through. 

MR. FREIDIN: Finish today? 

THE CHAIRMAN: No, I don't mean finishing 
Mr. Campbell completely necessarily today, Mr. Freidin. 

MR. FREIDIN: Did you say going beyond 


LoOurV or cLlockiy 
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THE CHAIRMAN: Yes. 

MR. FREIDIN: I just ask because we 
contacted Ms. Murphy to be over here at four o'clock 
for the meeting, but we can easily call her. I just 
want to know, are we going to go past four o'clock? 

THE CHAIRMAN: Well, I think in fairness 
I think we should try and get more of Mr. Campbell's 
examination finished today, and so instead of breaking 
at four perhaps we could go to five or even 5:30, and 
you may find that that puts Mr. Campbell sort of back 
on track with respect to what might be left for 
tomorrow. 

Is that a possibility, Mr. Campbell? 

MR. CAMPBELL: That is a possibility, Mr. 
Chairman. 

Q. Mr. Pyzer, when you spoke of the 
Ministry of Environment coming to the various open 
houses and discussing the concerns in respect to these 
guidelines and so on on those occasions, I guess what I 
would like to put to you is a slightly alternate 
scenario and ask whether this isn't a reasonable 
approach from my client's perspective. 

I put to you the proposition that my 
client's concerns are embodied in these guidelines with 


respect to the water quality aspects. You accept that, 
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do you? 

MRe* PYZER 3:5 AweetYes? eilado, 

Q. And that if the Ministry of the 
Environment is able to rely on these guidelines -- let 


me put it more strongly: Isn't it reasonable for the 
Ministry of the Environment to want to be able to rely 
on these guidelines so that at least on these kinds of 
issues that are encompassed by these guidelines, they 
can be satisfied -- they can be assured that in fact 
what is contemplated by these guidelines is in fact 
happening and they don't need to invest -- having 
invested the necessary staff time in getting these in 
place, they don't need then for each of the hundred 
Management units across the area of the undertaking to 
go to each open house, examine each area of concern 
file, examine all of the supplementary information, all 
ot the values maps, all of the other information and 
databases in order to make a determination in the 
course of that process as to whether the guidelines are 
in fact, according to their understanding, being 
applied. 

Now, isn't that a reasonable position for 
my client to take? | 

A. Yes, I agree. 


Q. So is it not terribly important then 


Farr & Associates Reporting, Inc. 


Clark,Kennedy,McNicol, T0267 
Beechey, Ward, Pyzer 
cr ex (Campbell) 


Chateitemyacla enter se qoingstoere ywonethatawnichet © 
fully wishes to do, I will advise you, that if they are 
going to rely on that, they must be able to rely on an 
absolutely crystal clear delineation of when 
compromises are being made that are not contemplated by 
the guidelines? 

Isn't it terribly important for them to 
be able to place that reliance? 

Amy CS: 

Q. So that in the situation where your 
professionals -- and isn't it reasonable for the 
Ministry of Environment to rely -- to be relying on the 
fact that your professionals' opinions on protection of 
fish habitat are being in fact acted on? 

AieenCORL eC Ci 

Q. And so that if -- given that 
answer -- given that answer, isn't it fair for us to be 
suggesting that the question of whether fish habitat 
Will be protected is a question for the professional 
fisheries biologist? 

A. He is certainly an important person, 
yes. 

Q. But what I am suggesting to you is 
thatoiflvou. havesanys diffiaculty withythis iconcepty=— 


well, let me back up slightly. 
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I suggest to you that even from our point 
of view, never mind from yours, it is a poor second 
choice to have to put time in analyzing a particular 
situation if your fisheries biologists, like Mr. Ward, 
have already told you that the fish habitat is not 
protected? 

A. Correct. Mr. Campbell, the only 
point I was trying to make -- Mr. Martel made an 
excellent point this morning, we were debating the 
whole question of whether we required a sociologist on 
staff and Mr. Martel started talking about Ear Falls 
and we talked about some of the single industry towns. 

I am extremely sensitive to that myself 
and the only point I am trying to make is when we have 
an area of concern relative to fisheries, I simply 
don't want my fisheries management person - I wouldn't 
if I was the regional director - want him to make that 
decision and him having the ultimate decision on 
whether that single industry town was going belly up or 
not over one walleye spawning ground that may be one 
thousand. 

I agree with virtually everything you 
have said, and prior to coffee I thought we had the 
agreement that if the Ministry were to do that in terms 


of us contacting: you “andP very quickilvacomingsico 
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agreement and having a meeting on a specific issue, I 
don't have a problem with that. 

I do have a problem with setting up 
duplicate systems, and I have a problem when more and 
more of our stakeholder groups are saying they don't 
want to come out to our meetings, more and more of them 
don't want to come out, they don't want to participate, 
and yet I am being criticized as a district manager 
when people don't show up at my meetings. 

OS ButliMns Pyzer? isn‘ tathe isituation 
quite different in this case because, as the Ministry 
has advised us in inany of our interrogatories, this is 
the only example where the Ministry has consented to 
Mandatory minimum information requirements and 
mandatory prescriptions and we rely on those, and I 
would suggest to you that we are entitled to rely on 
them. 

AS. geves': 

Q. So that isn't it quite a different 
situation when you know that we are relying on them; 
tsnuteve -qui tera different esi tuation®— svands«1 edonmti:know 
who this everyone else is who is coming to you and 
asking for special treatment - but where time and 
effort has been made to design something that leads to 


an efficient use of both your resources and my client's 
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resources, that that should be respected and that the 
professionals' opinions on matters like this are being 
relied on by my client and should not be subject to a 
discretionary overruling by the decision-makers in the 
Ministry of Natural Resources? 

A. But quite clearly the biologist is 
responsible for biological matters; he doesn't have all 
of the issues that are at hand, he is not familiar with 
the the wildlife issues, he is not familiar with the 
tourism issues, he is not familiar with all of the 
issues that the public has brought forward, the forest 
companies issues, the native reserves, the effect on 
the local municipality. Clearly, the biologist cannot 
make that decision unilaterally. 

OVP mbute hei ts-= 

THE CHAIRMAN: Mr. Campbell, unless this 
particular issue is going in a different direction or. 
somewhere else, the Board feels that it has heard 
representations both ways, both your questions to Mr. 
Pyzer, Mr. Pyzer's responses to you, we are not sure it 
is going to be resolved in a way that is satisfactory 
to what you would like to hear or in a way that is 
going to accommodate what Mr. Pyzer appears to be 
Maintaining as the Ministry's position. 


MR®. (CAMPBELLS? VAIN4 rightCSielftecam just 
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summarize where I think we are and make sure that Mr. 
Pyzer and any other member of the panel who wants to 
Ronnenanon or in agreement on it, it is that in the 
particular example we spoke of where the fisheries 
biologist is not satisfied that fish habitat will be 
protected, that the decision-maker at MNR will contact 
an appropriate person at MOE and we will work that out, 
the mechanics of that? 

THE CHAIRMAN: Do you agree with that, 
Mr. Pyzer? 

MR. PYZER: Yes, I agreed before coffee 
break to that. 

MREE CAMPBELL -48,0.. §eAdd ii ght.seAnd 
everybody on the panel feels that that is a reasonable 
solution to this concern? 

Is there anyone who disagrees with that 
proposition? 

MR. WARD: A. I am not a hundred per 
CEencusacist bedmwithe chatieeeloOMs Cart. With eet sdons.t 
want -- I don't know whether Ministry of Environment 
has fish habitat experts, you know, making judgment on 
whether we are protecting fish habitat mee cit bale, or 
noc 

Tethinkvansitermspofa water quality,.1f.21t 


is a water quality concern, we are talking about other 
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lakes which have lesser standards of water quality than 
our cold water lakes and, again, we are talking about 
roads and we haven't discussed the environmental 
guidelines for access roads and water crossings, but we 
have water quality -- we made water quality provisions 
in those guidelines as well, so it may be more 
appropriate to say: 

Well, we are not covering it off 
necessarily in these guidelines, but we will be 
covering them off in our road guidelines. So that is 
another thing that I see that should be considered as 
well. 

Q. Mr. Ward, I think this whole 
discussion started off with whatever steps were taken, 
whatever steps were applied, whatever mitigation 
measures, all the construction practices, you still 
came to the conclusion that even applying all of that 
it wouldn't be protected. I think that is the kind of 
situation we are discussing. 

Now, with that clarification, do you 
still have the same concern? I am not saying that 
Ministry of the Environment wants to take away that 
decision-making from Mr. Pyzer and his cohorts, all I 
am saying is that under that unusual circumstance 


surely these guidelines having been worked out between 
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the two organizations in those unusual circumstances 
there has to be a contact made? 

A. Well, I would just like to say that I 
think some of those concerns will be addressed in the 
road guidelines. 

THE CHAIRMAN: Well, do you object to 
there being the contact in those unusual circumstances? 

MR. WARD: I don't think there will be 
any problem with it, but I just see it as another step 
in the process in terms of timing and feedback that we 
get, it may delay things. 

THEY CHAIRMAN? * Welles partol te as—to 
arrange when that contact will take place and something 
that is satisfactory to both ministries. But apart 
from the logistics of it, do you see any problem with 
having to make the contact in those unusual 
circumstances prior to the decision being made? 

MR. WARD: If Mr. Pyzer agrees to that I 
don't have any problem with it. 

THE CHAIRMAN: Back to you, Mr. Pyzer. 

MR. PYZER: I agree. 

THE CHAIRMAN: Mr. Campbell, I think we 
should move on. 

MR. CAMPBELL: Thank you. 


One) Lean doing cOs*try=and=sort Ota awe 
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have talked a lot of time on that particular example 
and you will be aware, Mr. Pyzer, that the guidelines 
are full of similar examples and statements? 

Do you agree with that proposition? We 
are going to have this same Atacand en on about 15 of 
these things if we go through them seriatum; is that 
correct? 

MR. PYZER: A. We only will if you are 
asking me to let the district biologist make those life 
and death decisions as we talked about this morning in 
terms of single industry towns and impacts on other 
users. 

tii that sitthe ‘question ntrdon teetninrk £ 
will ever agree that the biologist should make -- have 
the ultimate authority to make those decisions, I am 
sorry. 

MR. MARTEL: Could I ask a question then 
because what would happen if the biologist disagreed 
with the regional director, how does that concern 
become public knowledge or a concern that the public 
can deal with in addition to MOE, if you don't want the 
biologist to be able to hold the process up, who in 
fact becomes the one that makes the disagreement 
public; sif it can putt thati way prom “doesitiiust get 


buried? 
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MR. PYZER: Well, Mr. Kennedy can talk 
about the document and the process but, clearly, the 
very first step that would be identified is an area of 
concern and what that area of concern was and it would 
be identified very early that there was a piece of 
critical fish habitat there, and so the public has seen 
that from day one. 

And, in terms of the decision, if the 
road was going through it it would be logical to ask: 
Well, what protection was there for that critical fish 
habitat? Why was this an area of concern, and I see 
normal operations, if you will, occurring within. it. 

MR. MARTEL: Are you saying there are not 
circumstances when, through informal discussions, there 
would not be a difference of opinion between the 
biologist and the director and the director makes the 
decision that he doesn't want that, he wants to proceed 
and he doesn't want the hassle of a difference of 
opinion becoming public knowledge? 

MR. PYZER: As I mentioned at the very 
beginning, at the outset, I cannot think of a single 
occasion where I Have overruled a district biologist. 
NOV giiaecan. ape Chnankeormones occasion. 

MR. MARTEL: But there have been 


disagreements with various people with MNR -- within 
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MNR where MNR didn't want.certain information to come 
forward where in fact someone was penalized for 
bringing it forward. 

MR. PYZER: I am not aware of that. 

MR. MARTEL: Well, I am sure you are. 

MR. PYZER: Honestly I am not. 


MR. MARTEL: You are not aware of Mr. 


McAlpine? 

MR. PYZER: Pardon me? 

MR. MARTEL: You don't know about Mr. 
McAlpine? 

MR. PYZER: I know the name but I 
certainly don't know any of the circumstance. It is 


ther’ truth irr eanm Sorry. 

THE CHAIRMAN: Well, can you figure out, 
Mr. Campbell, a way to deal with each of these 
concerns, or do you want to go through them one by one 
or what are you suggesting, the same type of 
questioning that we have had for the last half hour or 
so? 

MR. CAMPBELL: Q. Mr. Pyzer, are’ you 
willing to accept the same kind of conclusion: 
Throughout the guidelines there are various places 
where there are things -- for instance, if I go over to 


the next page there is on cold water streams: 
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"Roads should not be constructed within 

areas of concern except where necessary." 

MR. CAMPBELL: I think the problem that I 
have with this exercise, Mr. Chairman, I guess really - 
if I try and make a general rule - is that in some 
cases -- we have already had cases on the previous page 
where should not is used in a way that is absolutely 
mandatory. 

Atuthestopsof tor instance,».the right 
column on 1, we see that harvesting within areas of 
concern should be - and Mr. Ward quite properly agreed 
that its use in that sense -- in that occasion was is 
to be or it is an absolute mandatory, in other cases, 
they seem to be interpreting should be in a much less 
restrictive sense and I do have a concern about that. 

Q. And I guess, Mr. Pyzer, my general 
question would be one of Mr. Ward having agreed that 
there were both mandatory minimum information 
requirements and mandatory application of 
slope-dependent reserves, are you disagreeing with him 
in those answers? 

MRT PY Ze Rim A ee eCaompbe ins) ra didn: t 
prepare the guidelines and having read Ehees sections, 
ald daican sthinksisat hate iiestheswordemusty«-—ssf thes, word 


must and that is what -- if must should have been there 
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I would have thought must would have been there, you 
must do this, but it says you should not do that and 
that tells me that in the 9,999 cases you will follow 
the guidelines. 

But if there is a particular situation 
where, for whatever reason, you cannot, then that is 
why it reads should and not must. 

Q. All right. But the exceptions that 


you are putting forward are ones where it is simply not 


possible-- 

Aeewe nats. toni. 

Q. --to follow the guidelines? 

A =» COrrect. 

Wo SALEWrLOnt. ANG that iS note a taucen 
of -- I mean, obviously, if you have got two cold water 


lakes, the kind of situation you proposed, you have got 
a buffer between them that is 170 metres distance 
between the two lakes and you put a road right down the 
middle, you have to to get somewhere, then you are not 
90 metres and that is because two large lakes, it is 
Simply impossible to get to the other side without 
doing it. Thaters  stnestinaeoL uation you are 
talking about where it is not possible? 

A. That is certainly one example. 


OR Now=— 
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A. Mr. Campbell, again, it is the Ear 
Falls type situations. Again, as a district manager I 
am not the regional director who makes that decision, 
but as a regional director I could not accept the fact 
that the biologist was saying because there is one 
spawning ground there that that was -- I have no say in 
that matter. : 

Clearly, if I, as the regional director, 
am going to be signing that document I cannot let -- I 
cannot give up that part of the -- that could be the 
most important critical decision in the entire 
document. 

Q. Maybe we can design a solution this 
way. You do understand that we are relying on the 
facte--—anvyeclvent is relying on the fact that there are 
mandatory minimum information requirements and 
mandatory application of slope-dependent reserves? 

You understand that they are relying on 
that? 

Ay. a5©S:,¢;L5.006 

Q. Now, maybe we can solve -- 

Awe Tf I could make,one,other*point. I 
am not the Ministry of Natural Resources on this point. 
You asked this panel for personal opinions and I am 


giving you my personal opinion. 
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Qv INO"n now Me Pyzer, ieam asking this 
panel for the position of the Ministry of Natural 
Resources on this matter. I asked Mr. Ward questions 
as -- where I may well ask him his professional opinion 
as a fisheries biologist, but I am taking this panel, 
when I take answers, as binding upon the Ministry of 
Natural Resources and if that is not so, with respect, 
I think you are under an obligation to say so. 

A. Mr. Campbell, you asked Mr. Ward a 
specific question and then you said does the rest of 
the panel agree with that, and I am simply telling you 
I don't in terms of that interpretation. 

Now, the Ministry -- I am not a regional 
director and that is whose position we are talking 
about and whose decision-making we are talking about. 

I don't know, maybe every regional 
director would feel comfortable about letting his 
a lee biologist make those critical decisions. I'am 
just saying if I was the regional director, and that 
was your question to me, I would not feel comfortable 
With! ‘thateoinors would es supports 1 

THE CHAIRMAN: Well, who on this panel 
speaks for the Ministry in terms of policy? 

MR. CLARK: In a general way, in terms of 


DOLIVCVT 7 aoF I don't pretend to be able to speak on 
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all issues that relate to the Ministry of Natural 
Resource, but where I can I will. 

THE CHAIRMAN: Well, are you ina 
position to answer Mr. Campbell's concerns with this 
particular issue on behalf of the Ministry? 

MR. CLARK: I very much appreciate the 
direction that Mr. Campbell is going. I think we want 
very much to facilitate the process, but I do think if 
Mr. Campbell is listening he will sense a great deal of 
hesitancy on our part about creating black and white 
rules and situations that aren't always black and 
white, and I think that is why we are hesitant in this 
particular instance to make a definitive answer. 

And I think the reason we are hesitant to 
do so, because in our experience as managers we found 
that there are situations where these decisions aren't 
clear and that there is a tremendous responsibility on 
the part of the local manager to make decisions and 
recommendations which are subject to review at higher 
levels. 

THE CHAIRMAN: Okay, one more question. 

I am going to suggest a solution, Mr. Campbell. 

Can you just tell me about the chronology 

of the development of the guidelines and the Ministry 


of the Environment's input into the actual wording, if 
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any, that went into those guidelines and how they 
relate to the agreement between the two ministries? 

In other words, did the Ministry of the 
Environment have an input into the development of these 
guidelines using the words should instead of shall and 
creating these exceptions which seem to be dated April, 
"88, which seem to be after the date of the agreement 
between the two ministries which seems, from my copy, 
to have occurred back in '87, I think. 


MS. SWENARCHUK: Mr. Chairman, isn't 


thise- 
THE CHAIRMAN: Sorry, back in May of 

e fat shoe 
MS. SWENARCHUK: --after the guidelines. 
THE CHAIRMAN: --with the guidelines 


OCCUrring=in Apra. of ss? 

So I guess what I am asking, Mr. 
Campbell, was there any consultation with the Ministry 
into the actual wording of the guidelines? 

MR. CAMPBELL: Can I have a moment, Mr. 
Chairman. 

Mr. Chairman, maybe the easiest way to 
deal with it is if you go to Attachment 3 on Exhibit 
5A, it is page 16 I believe of the package. 


And remember, Mr. Chairman, that this 
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document is the one which the witnesses have agreed is 
the controlling document for that matter, that the 
other documents are subsidiary to this agreement. 

Q. Now, Mr. Pyzer, I would like to read 
to you -- I guess it is Mr. Clark, I would like to read 
to you paragraph 5 at the bottom of page 16: 

"Certain minimum information must be 

available in order to make decisions in 

areas adjacent to water bodies, this 
information includes fish species. 

Critical fish habitat normally is 

determined through shoreline cruises and 

Mapping and shoreline slope. In the 

absence of this minimum information, a 

90-metre shoreline zone with only limited 

selection harvesting will be established. 

If slope is known, the area will vary 

between 30 and 90 metres." 

Now, would you agree with me that that 
sets out mandatory minimum prescriptions for areas of 
concern next to water bodies? 

MR. CHARKGS (Ave eves... 

Q. And it gives -- and there is nothing 
there about any exception whatsoever? 


Ave \Nosesthere! i1s3not. 
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Q. And that document is attached to a 


document which is executed by your Deputy Minister; is 


it nov? 


A. I believe 


St ise 


Q. And is MOE -- and I would suggest to 


you what the conclusion is that we have taken from 


this, is it not correct, that the Ministry of the 


Environment is entitled to rely on that? 


A. I believe 


they are. 


Q. Now, is anything that I have 


suggested as being mandatory with respect to the 


application of those guidelines outside that specific 


agreement by your Deputy Minister? 


A. I am not too sure what you mean, but 


could you perhaps just rephrase that. 


I am not 


disagreeing with what's written in 5, I am just not 


sure what the point is that 
On “Wem? atie 
as simply as I can. Do you 


break down into a number of 


PIBSteoL ale 


you are making. 


point is -- I will state it 
agree with me - and I will 
propositions. 


what is contemplated here, 


the areas of concern will be established around 


shorelines and Mr. Ward has 


talked about all of the 


locations where areas of concern will be identified; is 


that correccr 
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A. wiCornrect. 

Q. And within those -- in respect of 
those water bodies, be they streams to cover the whole 
gambit of water bodies in which an area of concern is 
established, do 1566 agree that this contemplates that 
minimum information must be available to make 
decisions? 

Ax SThat'’s what=2t Says, yes. 

Q. Is there any ambiguity in your mind 
about that, that certain minimum information must be 
available in order to make decisions in areas adjacent 
to water bodies? Any ambiguity about that whatsoever? 

Aza ENO’ 

~Q. It then goes on to say that those 
areas of concern would result in 30 to 90-metre 
slope-dependent reserves. Isn't the meaning of the 
rest of the paragraph-- 

A. Yes. 

Q. --and the establishment of those 30 
to 90-metre slope-dependent reserves absolutely 
mandatory? 

A. That's the way it reads with respect 
to timber harvesting. 

Q. And is not the construction of roads 


and provision of access, all of those other activities, 
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is that not part of what is normally considered to be 
timber harvesting activities? 

A. No, I think that we have made a very 
clear distinction in the context of the EA between 
harvesting, access, renewal and maintenance as separate 
activities. 

; Q. Now, just a minute. Is what you are 
saying now -- 

A. What I am saying is what's written 
here, it refers specifically to timber harvesting 
and... 

Q. You take that to be only with respect 
to harvest activities, you don't take any of this under 
the heading to be in relation to roads or other 
harvest-related activities; is that what you are 
saying? 

A. Well, it says timber harvesting here, 
Mr. Campbell. 

Q. I know what it eayst My =Clanks wl 
want to know what MNR's position is. Does everything 
under 2 only apply to the cutting down of trees as 
opposed to all of the other activities -- timber 
harvesting as opposed to the other activities that make 
up the undertaking? 


I would suggest to you, Mr. Clark, that 
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it is quite clear in the context that what we are 
talking about here is the range of timber management 
activities. Is MNR's understanding of that different? 

A. I am not absolutely sure, to be quite 
honest with you. I suspect that you are right. 

THE CHAIRMAN: Mr. Campbell, I was going 
to suggest a bit earlier if you were going to go back 
to your original line of questioning with Mr. Pyzer as 
to notification to the Minister of the Environment, and 
seeing there was some difficulty as to who was speaking 
on behalf of the Ministry, what the Ministry's actual 
position is, that you might consider putting your exact 
request or position in writing to the Ministry and we 
would direct the Ministry to respond in writing 
specifically with their position, being a Ministry 
position, instead of having the witnesses stating their 
opinions but not sure whether each of them has the 
right position to bind the Ministry as a whole. 

It would, at least for the purposes of 
the Board, clarify the Ministry's position and, of 
course, clarify MOE's position. Whether there will be 
agreement or the parties will be ad item on the issue 
is another question, but at least we will have it ina 
concise manner as to exactly what you are requesting 


and exactly what the Ministry's position is; the 
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Ministry being the Ministry of Natural Resources. 

MR. CAMPBELL: Well, Mr. Chairman, my 
question is really quite simple and I think I would 
like to have an understanding from this panel. 

THE CHAIRMAN: But our problem is is that 
Weare not getting a clear message thatthe 
understanding of this panel is necessarily binding the 
Ministry as a whole as to a particular position on this 
particular issue. 

I think it would be more helpful to the 
Board if we knew what the position of the Ministry of 
Natural Resources was in response to your request. 

Mr. Freidin, would that pey dartvcu tein 
that format for the Ministry to be able to respond in 
writing as to its position? 

MR. FREIDIN: I don't believe so. 

THE CHAIRMAN: And which it would 
consider binding on itself if it took a particular 
position? 

MR. FREIDIN: That's fine. 

THE CHAIRMAN: And In that, Mr. Campbell, 
you might consider including the question in a broad 
enough fashion to cover any of the other exceptions to 
the guidelines that may appear in other clauses, if you 


want some kind of prior notification to MOE ahead of 
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time and that kind of thing. 

MR. CAMPBELL: Counsel always finden 
difficult to resist such invitations when they are 
handed out from the Chairman of the panel, Mr. Chairman 
and baw Li 

THE CHAIRMAN: Well, we are just looking 
for a way to somehow get around the impasse of you 
putting forward your client's position and the panel 
trying to respond but not quite sure whether or not it 
is in fact their Ministry's position as a whole. 

MR. CAMPBELL: I will attempt to deal 
With it that way, Mr. Chairman. 

MS. SWENARCHUK: Mr. Chairman, while I 
agree that your proposal will settle the question at 
its broadest scope, I have some sympathy with Mr. 
Campbell's situation because I now feel that as counsel 
proceeding through the cross-examinations, et cetera, I 
was relying on this panel to give me what I assumed was 
the Ministry's position on all the questions I asked, 
and certainly the questions relating to the fisheries 
guidelines... 

THE CHAIRMAN: Taam not suggesting that 
they have not, but it appears, with this specific 
issue, that the Ministry of Natural Resources, 


vis-a-vis this panel, that their position is not 
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necessarily the opinion of this particular panel 
Witness. 

MS. SWENARCHUK: I asked questions 
relating to implementation of guidelines and 
enforcement as well. I will go back and take another 
look at the transcript, but I am a little concerned now 
too and I wonder on how many issues the replies that we 
received from the panel do not amount to the position 
of the Ministry. 

THE CHAIRMAN: Mr. Freidin, could you 
assuage Ms. Swenarchuk's concerns in that regard? 

MR. FREIDIN: I believe I can say that 
the information which was given by this panel in 
relation to matters other than the one we are just 
discussing now can be taken as the position of the 
Ministry. 

This particular matter, we are now 
getting into an interpretation of various matters which 
appear to depend on what was discussed during meetings 
and negotiations and whatever within the Ministry of 
Natural Resources and the Ministry of the Environment, 
I think are particularly difficult for these witnesses 
to answer because none of them were directly involved 
in those discussions. 


THE CHAIRMAN: And they were at the 
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Deputy Ministry level, I believe. 


MR. FREIDIN: I can advise that Mr. Allen 
will be the fisheries biologist in Panel No. 10 
involved in both the development of these guidelines 
and the discussions with the Ministry of the 
Environment in relationship to them. 

THE CHAIRMAN: Well, just to take it in 
two segments. The answer of this panel to Ms. 
Swenarchuk's questions in cross-examination are the 
position of the Ministry of the Environment? 

MRESERELDUN weLhatasmcornect.. 

MR. PYZER: Natural Resources. 

MR. FREIDIN: Natural Resources. 

MS. SWENARCHUK: MNR. 

THE CHAIRMAN: SOL Yam getting mixed 
up. Are MNR's position and I think Mr. Freidin has 
indicated that that is so. So I think your concerns 
can be alleviated to that extent. 

MS. SWENARCHUK: I will rely on that. 

MR. CAMPBELL: Mr. Chairman, I want to be 
clear about one thing in doing this and I am quite 
prepared to proceed along the lines you have laid. 

We have been assured in interrogatory 
answers that, for instance, with respect to the minimum 


information requirements that the Fish Habitat 
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Guidelines are unique in that they dre the only ones 
with minimum information requirements. 

We have understood that the application 
of certain slope-dependent reserves were mandatory 
under specific situations that are outlined in the 
guidelines. 

I may not be hearing these witnesses 
correctly, but what I hear them saying is that there 
are no mandatory minimum slope-dependent reserves, that 
I cannot -- that my client cannot rely on that because 
there could always be exceptions. 

Now, if I am hearing them incorrectly I 
would like to give them the opportunity to state so 
right now, because then it seems to me that the area of 
potential problem to be sorted out is vastly reduced or 
is vastly different than would be the circumstance 
where they are actually agreeing that there are 
mandatory minimum slope-dependent reserves, which is 
what I thought I had agreement to already, but I am now 
concerned that I may not. 

And while I understand the panel is not 
the one who necessarily did all the negotiating for all 
of this - and you will understand I am sure that all of 
the negotiations were not carried out at the Deputy 


Minister level - I do understand that Mr. Ward was at 
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least involved in those discussions - I may be wrong in 
that and he can advise us if I am - but I am concerned 
that as to what these gentlemen -- what their view of 
it is because they are the ones that we have been told 
are the ones who were out in the field and are applying 
all of these guidelines in a way that will protect the 
various elements of the environment that are of concern 
both within my client's mandate and other areas of the 
environment. 

And that really is something that I think 
I would like to hear from this panel on and now. 

THE CHAIRMAN: Well, could I make this 
suggestion: Could I suggest that that question be put 
over until your examination tomorrow morning -- the 
continuation of your examination tomorrow morning and 
they can have the opportunity tonight to discuss it 
amongst themselves to come up with some kind of 
position on behalf of the Ministry. 

MR. PYZER: Mr. Campbell, if I can be 
helpful. Did we not come to an agreement prior to 
coffee break that they were mandatory, they were 
minimums and where we were going to do an exception, if 
you will, that we would be contacting the Ministry of 
the Environment and discussing that? 


THE CHAIRMAN: Well, the difficulty, Mr. 
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Pyzer, is is. that occurs in more than one place. That 
may be with respect to the one item you dealt with 
before coffee break, but it occurs in a number of 
areas. 

MR. CAMPBELL: I think if Mr. Pyzer is 
prepared to agree that in the similar cases in the 
guidelines and the general descriptions in the 
introduction and elsewhere where there is wording of 
that type that concerns me, that we simply resolve it 
that way, then I am very -- if that's what he is 
telling me, that from an operational view he is 


prepared to do that and the Ministry takes that 


position, then I think probably the problem is gone, 


but I will need to get instructions on that, which I 
will do overnight. 

THE CHAIRMAN: And would you get 
instructions overnight, Mr. Pyzer, or arrive ata 
conclusion overnight if that's the position of the 
Ministry of Natural Resources? 

MR. PYZER: Yes, sir. 

THE CHAIRMAN: All right. Mr. Campbell, 
would you have objections if counsel were permitted to 
discuss this one issue with this panel overnight? 

MR. CAMPBELL: Absolutely none, Mr. 


Chairman. In fact, I am quite happy to meet with Mr. 
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Freidin and with the witness panel team so that perhaps 
we can arrive at a mutually satisfactory conclusion to 
this which we can both recommend to our clients. I 
think that might be the appropriate way. 

THE CHAIRMAN: I think it is in the 
interest of the Board and the hearing itself to have 
this issue resolved, as much as it can be resolved, 
between the parties. 

MR. CAMPBELL: I agree, Mr. Chairman, 
absolutely. 

MRS. KOVEN: This is an interesting 
exercise in policy-making, Mr. Campbell. 

MR. CAMPBELL: I always say that one of 


the great fascinations of doing administrative counsel 


work, Ms. Koven, is that it involves you in a very real 


and direct way in public policy-making as opposed to 
simple disputes between parties. 

What I think we seem to have here is the 
joys of both and I agree. 

THE CHAIRMAN: Or the problems associated 
with both? 

MR. CAMPBELL: Well, for lawyers, as Mr. 
Freidin I am sure will RE ee are joys, Mr. 


Chairman. 


Q. All right. Now, I want to step back 
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a little then, Mr. Ward, from the particulars of the 
fish guidelines in particular and ask you’to agree — 
and I give these concerns to you each individually. I 
am going to set out that there are at least three 
concerns that have to be addressed with respect to the 
development and use of guidelines. 

The first proposition I would ask you to 
agree with has to do with effects, the effects of a 
particular activity and, of course, in this case we are 
talking about timber management, that in developing 
guidelines or applying guidelines you have to identify 
the effects that are of concern. 

You would agree with that? 

MREO WARD a nA eu Le woulds 

Q. And when you are identifying those 
effects it is as important to clearly identify 
potential effects about which there is not a great deal 
of information as it is to identify potential effects 
about which a great deal is known? 

A. I agree with that. 

Q. And would you also agree with the 
second concern with pit ot to the development of 
guidelines, that we have to have a concern as to their 
effectiveness -- as opposed to the effects themselves, 


the effectiveness of the guidelines and that the 
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concern here, that you must put in place an adequate 
monitoring program to determine whether the objectives 
of the guidelines are being met? 

Would you agree with those propositions? 

Foss gh GO'. 

Q. I would suggest to you and ask you to 
agree that the third concern - there may be others, I 
just find this breakdown sort of convenient - that the 
third concern is compliance and the concern here is 
that there has to be adequate observation of activities 
to ensure proper enforcement of the guidelines. 

Would you agree with that proposition? 

Pam te WOU. 

Q. Now, Ms. Swenarchuk asked you several 
questions about penalties if the guidelines were not 
followed. Do you recall those questions? 

A. You may have to refresh my memory on 
some of them. 

MR. FREIDIN: I can repeat what I 
indicated to Ms. Swenarchuk. I think she did ask some 
general questions along these lines, but I did advise 
in terms of particulars in conformance monitoring, that 
that would be the specific subject matter of Panel 16. 

MResCAMPBELD eseMi 4 Chairman 21 Tocan 


just have a moment. 
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QO. Now, Mr. Ward, in response to a 
question from Ms. Swenarchuk which asked you about what 
kind of enforcement strategies would be used, you 
indicated that - I will just paraphrase part of your 
answer - that in terms of violating the Fish Habitat 
Guidelines and the penalties, it was the Crown Timber 
Act that you would use right now for trespass if you 
had a reserve in place and they cut to the reserve. 

Could you just describe for me what kind 
of penalties are involved in the Crown Timber Act in 
that circumstance? 

MR. FREIDIN: They are also included in 
the Fisheries Act. 

MR. CAMPBELL: That’s true. 

MR. WARD: I indicated fiat for trespass 
the Crown Timber Act could be used by our timber 
people, and I think I indicated that if the trespass 
occurred down to the water's adge and affected critical 
fish habitat that we would be looking at laying charges 
under the Fisheries Act. I understand the Crown Timber 
Act is being amended and maybe Mr. Kennedy can address 
that question more fully. 

MR CAMPBELIS Ole Al araono. Say our 
answer -- you are quite right you did speak of the 


Fisheries Act as well. My question is particularly in 
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relation to the Crown Timber Act, whether -- and I 
guess I will give you the circumstance, a hypothetical 
circumstance where there was a cutting into the reserve 
established under the guideline, but there was no 
proveable effect on critical fish habitat. 

Say, you had that kind of circumstances, 
what kind of penalties would you be contemplating under 
those circumstances? 

MR. WARD: A. I think we would need a 
copy of the Crown Timber Act to see what penalities are 
in that section. 

Q. Well, if you are just going to quote 
the sections then I won't bother with it, I can read 
that, but I just wondered with the experience of the 
various people whether they could give some indication 
of what kind of penalities the Ministry would request? 

MR. KENNEDY: A.- I can give you some 
overview. The penalty section normally deals with 
the -- or it does deal with a relationship between the 
amount of wood that has been harvested in the 
trespassed area and the penalty that's associated with 
that trespass is on a sliding scale of 1 to 5 times the 
value of the Crown charges. 

Oe MANGIA Stacie ti 


THE CHAIRMAN: Excuse me, when you say 
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Crown charges, that means the monies charged by the 
Crown? 

MR. KENRICK: Yes, more common words 
would be the stumpage. 

THE CHAIRMAN: Stumpage. 

MR. CAMPBELL: . Q. And in egeveietie —— 
in making a request for a penalty to be applied under 
the Crown Timber Act, does the Ministry of Natural 
Resources take into account that potential for 
environmental damage that might be caused in a reserve 
situation, or is the general practice simply to ask for 
the value of the wood by way of a penalty, or the 
stumpage by way of a penalty? 

MR. KENNEDY: A. There is a section 
contained in the report that is filed with the 
occurrence of a trespass which deals with remedial 
measures that may be taken to restore the conditions on 
a site and, in that regard, there are other values and 
other considerations taken into account. 

OP aSCnLetake tCelueis your evidence that 


in putting forward its view as to the appropriate 


“penalties to apply, the Ministry of Natural Resources, 


when taking action under this legislation, does take 
into account the potential environmental damage that 


was caused in addition to the value of the wood? 
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A. As well as other information, and I 
would make that subject to having an opportunity to 
look at the Act which you had said that you were 
looking for a general understanding. 

Q. Well, I am not asking for the 
sections to be quoted, I am asking -- I mean, you were 
one of the people who was responsible for making 
administrative decisions under the legislation; were 
VOU (nO tira: 

A. In that regard, I was responsible for 
making recommendations to the district manager, yes. 

Q. All right. And was it your practice 
when you were a unit forester under the kinds of 
circumstances -- they may never have arisen, I don't 
assume that they did, but if they did, would it have 
been -- was there any guidance provided to you or did 
you have any practice as to whether the potential for 
environmental damage was reflected in penalties that 
were sought under the Crown Timber Act? 

A. Yes, I would say there was 
consideration for those. 

MR. CAMPBELL: Now, Mr. Chairman, this 
may actually be a question- for Mr... Freidin, but I think 
Pen iieepute ite OmMre oo Lark sandeiioMipe rh reidine thinkse 1. 


is inappropriate I tell him about -- I raise that 
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possibility before it is asked rather than after. 

THE CHAIRMAN: Get ready to bounce up, 
Mr. Freidin. 

MROOPRELDIN: 2) -Lam losing my bounce. 

MR. CAMPBELL: Q. The question is this: 
Assume the circumstance this EA is approved, it is 
approved with the term and condition that the Fisheries 
Habitat Guidelines be applied complete with their 
mandatory minimum information requirements and 
mandatory minimum slope-dependent reserves, and one of 
those reserves gets cut, mNR is the proponent of this 
Environmental Assessment and the term and condition of 
this Environmental Assessment approval is breached. 

Is it MNR's position that the breach of 
that term and condition is something that rests against 
them, or any charges that might arise out of that rests 
against MNR, or is it your position that any charges 
which might arise do not rest against MNR as the 
proponent of the assessment but rather against, for 
instance, a company that breached the guidelines in its 
activities? 

THE CHAIRMAN: Well, Mr. Campbell, just 
using your scenario, A eet oti suggesting that the 
trespass would be -- if it was a trespass situation, 


would be perpetrated not by the Ministry, but by the 
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licensee of the lands affected? 

MR. CAMPBELL: I would like to understand 
MNR's view of sort of who is the proponent, once the 
approval is granted. 

I am assuming approval is ence I am 
assuming that a term and condition that certain things. 
have to be met is part of the approval, the approval is 
granted to MNR, MNR in carrying out the undertaking 
controls the use of Crown land for timber management 
purposes and something happens that is in breach of a 
term and condition. 

THES. CHA LRMAN : au Yesrt ea bute isi ite ae question 
where there is strict liability; in other words, MNR is 
liable for the breach of any term and condition not 
necessarily by itself but perpetrated by somebody else? 

MR. CAMPBELL: Well, that is really my 
question. 

THE CHAIRMAN: I know and, in that case, 
are you suggesting that a defence of due diligence 
might be appropriate or are you just saying -- 

MR. CAMPBELL: You are way beyond me, Mr. 
Chairman. I am just trying to determine what happens, 
what MNR sees as happening and where MNR sees the legal 
liabilities resting in the case of a term and condition 


being breached where it isn't MNR forces who actually 
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mowed down the trees or did whatever else was done. 

THE CHAIRMAN: And it is MOE that does 
the prosecuting, right, as a breach of a term and 
condition pursuant to the Environmental Assessment Act 
application and approval? 

MR. CAMPBELL: I think responsibility for 
the administration of the Act rests with the Ministry 
of the Environment, correct. 

THE CHAIRMAN: Interesting scenario. Mr. 
Freidin? 

MR. FREIDIN: That matter is being 
considered and will be expressly dealt with in Panel i6 
in terms of enforcement. Not absolutely everything 
that has to be considered and finalized in relation to 
this assessment has been finally decided, so that is an 
area that has not sort of gone unnoticed and there will 
be evidence in relation to that matter in Panel 16. 

THE "CHALTRMAN¢ oy lethinkwthac 1S) fair, Mr. 
Campbell, certainly not for this panel, but let them do 
what they can in Panel 16 and this might also be a 
matter for argument. 

MR. CAMPBELL: Yes, I raise the matter, 
Mr. Chairman, in response to your question, not just 
with respect to MOE of course, like most charges, there 


can be other information laid and my recollection is 
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that Mr. Snow once went through that kind of a 


prosecution and it was not at the instance of the 
Minister of the Environment, so there can be other 
circumstances which arise. 

I just think -- the thrust of my question 
though is really aimed at identifying, once an approval 
is granted, who is seen as being ultimately responsible 
for those terms and conditions being actually achieved 
in the field. That is the question. 

THE CHAIRMAN: Well, I think it is 
certainly a matter of discussion for policy between the 
various ministries as well as interpretation of the 
application of law under the legislation. I do not 
know that this panel can be particularly helpful with 
that kind of question, that is all I am saying. 

MR. CAMPBELL: That is why I was cautious 
before putting it to them, Mr. Chairman. 

OmseMre SPvzermen Chi nkelewant oto sriurn 
then to quite a different discussion then with you, 
please. 

This panel has been advocates of the view 
that what has been described as a lack of wide-spread 
public involvement in the formal timber management 
planning process, -- I am trying to, hark back to some 


words that I believe you used which was SOvtwOLea che 
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formal defined process as opposed to all of these other 
things that you do in the districts ~- the sort of lack 
of public ere pert in the formal timber management 
planning process is because the public is generally 
satisfied with MNR's -- with the opportunities that MNR 
Offers generally lon publi ceinpuceincCOmtne i acct Vices 
including timber management. 

Have I kind of given -- is that a fair 
overview of a great deal of evidence that you have 
given? 


MR. PYZER: A. I hate to disagree with 


Q. Feel free, I am used to it. 

A oeLardone:®. CNINK te d2 oes dayearelLacks oL 
public involvement. I think the point that we were 
trying to make is the importance of front-ending as 
many decisions as possible, and the fact that we are in 
the community, that we do meet with these people on a 
regular basis and, to the extent that we can, we try 
and front-end the decisions. 

Q. What does that mean? 

A Front-ending it? 

Q. Front-end the decisions? 

A Trying to deal with issues and 


identifying them as early as possible, and if that can 
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be at the absolute first notice of a timber management 
plan starting to be prepared, doing it then as opposed 
to waiting until an open house or a formal public 
session. 

Oa GALLArloniv abuteleaLlsounadathe 
impression from some of your testimony that there had 
been sort of at these open houses, they had not been 
swamped in terms of turnout and that you were quite 
proud of that because it indicated that what you are 
calling this kind of front-end -- dealing with 
front-end decisions, front-end dealing with the public 
was highly successful on an informal basis outside this 
formal process? 

AGS Noval donetibelieves——-sifi Tl gaver that 
impression, I apologize. In fact, we went through some 
transcript yesterday and I think the reference in that 
transcript was that if 5,000 people showed up at the 
very last open house or showed up towards the end of 
the process upset I would have some great concerns 
about that. 

And the fact that they are not showing up 
and that that has not happened, I do feel -- take some 
Divdess natha te 

Okayvi, le thinkait wasithat, kindy of—— 


Ng Yes. 
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Q. --comment that I am reacting to. The 
fact is they are not showing up in great numbers at the 
open houses. 

A. Not the 5,000 scenario, that's 
correct. The numbers in fact -- we did do analysis of 
one of our plans and I believe from one five-year 
period to the next there was a significant reduction, 
and particularly in one user group in my district, 
because it is so heavily tourist oriented, they were 
tourist operators. 

And when we went back looking at the 
second go-round we were able to identify that in fact 
instead of waiting until, say, the second stage of the 
planning process, we were able to identify in the 
second go-round through review that we had in fact 
picked those up, we had identified them earlier, the 
company had gone out, had met with tourist operators 
fact to face. They had written down a contract, if you 
will, between the two of them and they had basically 
come to some good agreements. 

And then when we questioned some of those 
people -- in fact, we had an annual timber meeting, an 
annual tourism meeting the first week of October in the 
district and I raised that specific question with our 


tourist operators and the feeling was that again they 
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had met with the company early on, that was one of the 
reasons why they were not showing up at the open house, 
they believed that their concerns had been well 
addressed and, in fact, asked us should -- is there a 
need to show up at this particular meeting, and I 
certainly hesitate to tell anyone no, but their feeling 
was that they had been fairly well treated. 

Q. Ali right. I guess what I am trying 
to get at is a more general question than that kind of 
particular example and if all examples are like that, 
telteme pobut §-—s2andbatathe: end ofthis discussionel 
Will do some hard thinking about it. 

Maybe I will connect this a little 
differently. The advantages for a company in a forest 
management agreement are ee Oana with tenure; is 
that correct, they get tenure for that particular unit? 

Aa eCOPRect: 

Q. And they get some sort of 
compensation or alternative supply for wood if the wood 


quantities contemplated in the agreement are not 


available? 

A. Pardon me? 

Q. If the wood quantities contemplated 
in the agreement are not available there is -- that 


matter is dealt with under the forest management 
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agreement? < 

A. “No, Ivdon’*t belteverso wrt think=the 
company prepares a M-A-D calculation, a MAD calculation 
and whatever the allowable cut is they plan to harvest 
the allowable cut. 

Of SALI ronnie 

A. If it is not enough, then they have 
to go elsewhere to find that wood, certainly not 
over-cut the unit. 

Q. I am not suggesting they will 
over-cut the unit. 

A. I am sorry. 

QO. But I had understood that there were 
provisions in a forest management agreement whereby if 
the expected quantities of wood were not available, 
that there was some arrangements for alternate supply 
to fill out to those quantities or otherwise deal with 
that question. Am I wrong? 

A. Certainly my understanding you are, 
from a management unit perspective. 

Q. What do you mean from a management 
unit perspective? 

Awe JUS *Enatiestiat wou mon mi rover =cut 
the management unit. 


OF I am not suggesting you over-cut the 
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management unit. 

A. Well, but that would be the only way 
you could get more wood from it. 

OwaWwell Dethoughtathatsyou could ——— 
couldn't you supply from an adjacent unit if that was 
available or something like that? 

MR. KENNEDY: A. Mr. Campbell, are you 
recalling the evidence given by Panel 4 on the wood 
supply discussions? 

THE CHAIRMAN: Sorry, do you want to 
repeat that again, please, the reporters didn't get it. 

MR. KENNEDY: Mr. Campbell, I am 
wondering if you are recalling the evidence given by 
Panel 4 in the wood supply scenario? 

MR. CAMPBELL: Q. Yes. 

MR. KENNEDY: A. Okay. Those were dealt 
with through the timber management planning process not 
through our forest management agreement, if I could 
HDOintathateout. 

Q. Are there any arrangements put in 
place in the management of these units whereby it is 
contemplated by the company that it would receive 
certain amounts of wood, and if those amounts of wood 
are not available there is an obligation on the Crown 


to provide wood from other sources or in any other way 
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.to compensate for that situation? 


A. The obligation would be in the sense 
that it would be MNR's desire to assist the skate art 
maintaining their historical levels and, as such, they 
would facilitate locating additional wood supplies from 
adjacent units and participate in those discussions. 

Q. All right. Well, I can see that I am 
off on a hare that won't run, I gather there are no 
such arrangements of the type that I have described 
that place an obligation on the Crown? 

A. I would say there is no -- 

MR. PYZERSUTAT, If lt assistsein: anvaway, 
I know that Boise Cascade, as an example in my 
district,. does) go outside’ the’ district, it” goesrto 
Manitoba and it goes to United States to get wood to 
supply the demand or the need at the mill. 

Q. Well, I understand that, Mr. Pyzer, 
but with respect, I don't think it is responsive to my 
question. 

A. Well, I think it is because we don't 
supply, we don't go to the effort to get it. If we 
don't have it, they have to go elsewhere to find it. 

Q. Mr. Pyzer, my question was this - and 
I think we have asked an interrogatory ina later panel 


and maybe I will just leave it - but my question was: 
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Whether there was any obligation assumed 
by the Crown by way of forest management agreement or 
any other process whereby the Crown undertook that 
certain amounts of wood would be available and 
undertook an obligation that if only lesser amounts 
could be supplied, that some steps would be taken to 
make up the difference in some way or another? 

A. I am not aware of any. 

Oo sANG aces vous -— 

MR. KENNEDY: A. Yes, I can think of one 
circumstance when you have opened it up to -- I believe 
your words were FMA or plans or any other circumstance. 
I can think of one instance which would be a timber 
supply agreement which I believe evidence was led in 
Panel 4 as well anda brief discussion of licensing. 

That would occur within the timber 
management planning process, specifically within the 
tables that deal with the amount of demand that is 
existing from industry within the management unit or 
the industry that is depending upon that management 
unit, and then through the series of tables that are 
shown in the plans, the unit's ability to meet that 
demand is meade along with the other pressures that 
existed in that unit leading to a summary of the 


surplus or a deficit amount of wood available on a 
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particular management unit which then would kick in, if 
I can use that phrase, the wood supply models that were 
talked about in the end of Panel 4. 

THE CHAIRMAN: But is not that still, Mr. 
Kennedy, something the Ministry can consider but is not 
obliged up front to guarantee? 

MR. KENNEDY: That's correct. 

MR. MARTEL: You have a 20-year plan -- 
you have a 20-year FMA, and in a five-year plan, your 
operational plan, as I understand. 

MR. KENNEDY: Yes. 

MR. MARTEL: Let's say you have a fire 
and much of that area burns down, then don't you within 
the FM -- the unit, take with it -- you might have 
planned for year 7 and allowed them to cut it in year 3 
if need be. 

MR. KENNEDY: Mr. Martel, you are correct 
in that all timber management plans are for a 20-year 
period with specific operations and areas selected for 
the five-year term. 

One of the provisions that are included 
in the se lcuelee ats process#now in Ordergtosdealewichethe 
concern that you raise, such as a large fire, is the 
inclusion of a contingency area. 


A contingency area would be an area that 
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would have undergone full comprehensive planning 

process. As such, all of the areas of concern would 
have been identified through the process and relative 
prescriptions would be prepared and, essentially, the 
area would have full planning conducted on it and it 


would be in a holding pattern; it would not be approved 


.for timber management activities. 


At the time that a catastrophe such as a 
fire or another -- or some other circumstances evolved 
that required additional timber for that management 
unit, the first area that would be considered would be 
the contingency area and at that time an amendment 
would have to be processed in order to allow the 
operations to proceed in that area. 

And there are -- well, I will save you 
from the amendment process for today and I will just 
advise that we will be dealing with, in Panel 15, both 
the contingency area and the amendment process. 

There is other circumstances that are 
available and that is depending on the severity of the 
Situation involved. It may call for an unscheduled 
renewal of the entire timber management plan and that 
is the plans are scheduled for renewal on a five-year 
basis ebutf @ingyear 3a) larges-faresoccurred ein. ‘the 


area, it is possible that the contingency area would 


Farr & Associates Reporting, Inc. 


Clark,Kennedy,McNicol, 10316 
Beechey, Ward, Pyzer 
cr ex (Campbell) 


not resolve the situation for the amount of area that 
was set aside and for the significance of the fire, and 
in that situation an entire new plan would have to be 
written and, hence, an unscheduled renewal would occur. 

Also at that time it may be necessary to 
engage in a contingency plan which would be a course of 
action to be followed by the MNR and the supporting 
industry to overcome the situation that would be at 
hand. And, in that regard, Ministry of the Environment 
is involved in the discussions on the contingency plan 
which would be the actions taken to allow the industry 
to continue in a curtailed fashion and get back on to a 
normal planning scheme. 

MR: (CAMPBELL = Os SAUTE vight Sssotas: 
understand it, there is no obligation with respect to 
the amount of wood; when these various agreements or 
other arrangements are entered initio, the Crown assumes 
no obligation as to the total quantity of wood to be 
supplied; is that right? 

MR. KENNEDY: A. With the exception of 
the one itme that I mentioned. 

Q. You have gone through -- you mean 
this agreement, the timber supply agreement-- 

Cornecc: 


A. 
Q. --does have such an obligation? 
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Aw@eveSte Tteisaaltormeofelicensing, is my 
understanding. 

THE CHAIRMAN: Could you speak up a 
little bit, Mr. Kennedy, we are having trouble hearing 
you. 

MR. PYZER: A few of the companies, to my 
understanding, Mr. Campbell, have these timber 
Supplies ii fayoutwilvaw soeif mi say, -onefory thetunitstin 
Kenora District Boise's units were to totally burn 
down, you would have a major problem because there is 
no Bharaeiion to find them wood and they would be 
operating a mill without wood supply. 

MRIS CAMPBELLN Of la Mreleyzer, lets mencurn 
to some of the other users on the various lands and ask 
you some questions about those. 

With respect to, for instance, trappers, 
do they have tenure on the trapline, do they have.a 
legal right that MNR cannot take away from them-- 

Mea Weay 2 Reeds Aes LINO. 

Q. --for the use of those traplines? 

A. No, they do not. We can transfer a 
trapline, we can take a trapline away if a trapper did 
not meet his quota. I believe the only user group that 
has ownership, if you will, is the commercial fisherman 


through his commercial licence, that's the allocation, 
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the direct allocation of the resource. 

A tourist operator -- as an example, a 
tourist operator on a remote fly-in lake, in effect, 
has a land use permit to occupy a piece of land, does 
not have an allocation to fish. 

Q. With respect to that land use permit, 
that permit is held at your discretion? 

A. If it is a land use permit, that's 
correct. 

Q. And similarly with the ability to 
trap in an area? 


AL "*RUNS “ln our "discretron? 


Q Yes, in that there-- 

A Yes=— 

Q. --is no tenure of that line? 

A --as long as he meets the conditions, 


Chat? s@correce. 

Q. And with respect to the trapping 
cabin, that's also held under a land use permit and is 
held at your discretion? 

A. I believe they are issued under a 
land use permit, that's correct. 

QO. And that land use permit remains at 
your discetion, you can withdraw it at any time? 


Ace LHAtLeOSeCOLLeCcun @ANYuOUudLo1ng OL 
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structure that occupies Crown land requires 
authorization, and any commercial use of Crown land 
requires that authorization through a land use permit, 
a licence of occupational lease or patent. 

Q. All right. And is that generally 
true of all uses of Crown land which you regulate or 
Crown resources which you regulate with the exception 
of the tenure that's granted under the agreements with 
the companies? 

Are there any other examples where 
Similar tenure is granted? 

A. Again, with the commercial fishermen. 
Commercial fishermen have an allocation of quota that's 
very similar to a licensed forest management -- or a 
licensed company. That's probably the best analogy, 
the best comparison. 

Q. But do you have the right to withdraw 
that quota? 

Awe Noe 

O sea Ll ervont musa tnacechicwonty others 
example that is of that type? 

A. To the best of my knowledge, to the 
besttofemy recollection: vese thats... 

Op een Lirias Omthaceapanc=Lromethe 


commercial fishing quota, all of the other users that 
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are involved in your various programs in that sense of 
tenure and having a legal right are in quite a 
different position from the tenure that's granted to 
the companies; is that fair? 

A. I believe commercial fishermen and 
the companies have the most direct allocation, that's 
correct. 

Q. Well, are they unique in the sense of 
the tenure that they are granted? 

MR. COSMAN: Mr. Chairman, my friend is 
asking questions that really call for legal 
conclusions, legal opinions. 

I don't want to get into a debate or a 
discussion, but I can't sit and allow the suggestion to 
the Board that there is some unlimited tenure the 
companies have ee their agreements are reviewed every 
five years with the right to have those agreements put 
to an end and then the company loses its rights over 
the land. 

I have no problem with the question -- I 
have no problem with the line of questioning, but not a 
line of questioning that invites legal conclusions from 
a non-legal witness. | 

MR. CAMPBELL: Mr. Chairman, I am asking 


Mr. Pyzer questions that relate more to what his 
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discretion is as a manager of MNR programs and-I would 
have thought that he would know the areas in which he 
had discretion or could exercise discretion and where 
that discretion was limited, and that's really the 
contrast I am trying to make. 

I am sorry my friend views this as simply 
a legal question. I think it is a question that is 
aimed at the whole approach to regulating all of these 
various activities that have an impact and relationship 
with timber management planning. 

THE CHAIRMAN: Well, Mr. Pyzer, can you 
go beyond vour answer that commercial fishing and the 
allocations to timber companies of certain allowable 
cuts, apart from those two similarities in, to use the 
word, tenure, the others are Saue ee a different 
category, being fully discretionable at the instance of 
the Crown. 

MR so PYZER: )Yeseadiscretionsis 
probably -- it is a difficult term for me to handle 
with because -- the reason I mentioned commercial 
fishermen, if we want a commercial fisherman, for 
whatever reason, off a particular lake, the only way we 
Cans, remove: hime frome that Jakesis. toy buys hisa quota. _ It 
has to be a willing buyer/willing seller arrangement. 


Now, with a tourist operator who has a 
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land use permit, I suppose theoretically we don't have 
to issue that land use permit. In my experience, I 
don't know when that has ever been done. 

I believe a bait fisherman, that is 
another example, I do not believe we can remove a bait 
fisherman from his block without good reason and I 
believe he can apa to the Game and Fish 
Commissioner. 

So that is probably another example that 
somewhere inbetween that is leading toward the 
commercial fisherman, he has some status there and as 
long as he meets that on a year-by-year basis, I don't 
have very much discretion, certainly, in removing a 
bait fisherman. 

THE CHAIRMAN: Where are you going with 
this line of questioning, Mr. Campbell, exactly? 

MR. CAMPBELL: Mr. Chairman, what I 
wanted to test with Mr. Pyzer was: I wanted to examine 
whether we were really able in any way here to test the 
perception which he and other members of this panel 
have argued that there is, by and large, significant 
satisfaction with decisions that MNR makes. 

And, generally speaking, determine 
whether that perception was - not that it is being put 


forward in any improper way - but just whether that 
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perception -- what evidence there is to indicate that 
that perception is in fact a reality as opposed to the 
conclusion of a very well meaning and articulate person 
who believes that to be the case. 

THE CHAIRMAN: Well, why don't we just 
ask a simple question: Has the Ministry in its 
experience, at least in the experience of this panel, 
been flooded with a number of appeals or challenges to 
its exercise of its discretion in terms of some of 
these users of various resources for which the Ministry 
licenses? 

MRie-PYZER co eLied ew Honesty: nowe sie 
NOTOA convention is occurring right this week up at the 
Airlane Hotel up there, and certainly there is one 
industry where we have moved from issuing land use 
permits on a yearly basis, we have now gone to land use 
permits on a five-year basis. 

We are now looking at moving from land 
use permits to licences of occupation and we are 
talking -- in terms of most of the large tourist 
establishments, they have now gone to patent, so we are 
now patenting those properties. 

All of the cottage lots that are on 
government leased land, basically all of those cottages 


now we are in the process of upgrading those to patents 
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as well and selling the land. 

In terms of appeals, almost everyone -- 
the decision a district manager makes on LUPs certainly 
that is appealable to the Minister. Any of the game 
and fish applications are certainly appealable to the 
Game and Fish Commissioner. I don't know if that helps 
any. 

THE CHAIRMAN: What has your experience 
been? Have there been a lot? 

MREeSEYZERS a Cam. tia. 

THE CHAIRMAN: You don't know? 

MR OP RY ZERS @lyeannoc=thanksoLrszone: 

THE CHAIRMAN: You cannot think of one? 

MR. PYZER: I cannot think of one tourist 
operator where we have withdrawn -- other than one, 
yes, I can, as a result of a conviction, an illegal use 
of Crown land, some of his other land use permits were 
removed. 

But other than that, I cannot think of 
any. I cannot think of any bait fish blocks that we 
have removed. Commercial fishermen, we have purchased 
on a willing buyer/willing selling basis. 

Wild: triceywinemyndistrictatheymare all 
allocated to Indian reserves and that is a 


non-negotiable -- we are not in the habit of buying 
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those in any event. So I cannot think of any 
situation. 

MR. CAMPBELL: All right. Mr. Chairman, 
with respect, I think those questions do somewhat beg 
the way I want to deal with this issue. 

Q. And I would like to go back and, Mr. 
Pyzer, come back to your view that these appeals don't 
happen. 

MR. PYZER: <A. Pardon me? 

Q. These appeals don't happen in 
response to the kind of question the Chairman asked; 
people don't take vigorous steps to try and deal with 
decisions they are unhappy with, and your view, very 
eloquently expressed, is that by and large you resolve 
concerns. 

A. Sorry, the point I was trying to make 
I guess is the reason they are not appealed is because 


we are not in the habit of removing the permits to 


begin with. 


Q. I understand, and my question is much 
more general than that, it has to do with decisions 
that you take that affect all of “sity GRE of people 
who are dependent in one way or another on your 


different programs. 


And I guess I would just ask you to 
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agree, as a starting proposition, that in most of those 
relationships it is quite clear that the power in that 
situation rests with MNR; that is, you have a large 
amount of discretion available to you in the decisions 
you make and you have the right and the obligation to 
make those decisions, implement them, and you do so? 

A. Well, Mr. Campbell, we have Acts, the 
Public Land Act which says that if anyone wants to 
occupy Crown land for a commercial purpose they must 
get that authority from the Ministry. 

Q. Mr. Pyzer, I am not suggesting there 
is anything wrong in this. What I am suggesting is 
that in terms of the dynamics of the situation, your 
relationship with the public, you control the programs, 
you have the obligation to control them? 

A. Absolutely. 

Q. People on the other side of that 
relationship recognize that the power in that 
relationship ultimately rests with you; is that not 
correct? 

A. We administer those Acts, correct. 

Q. But in terms of the dynamics of the 
Situation, am I not correct that the power in that 
relationship ultimately rests with you, with MNR? 


A. With the Ministry as the steward of 
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land, land and resources, correct. 

QO. Exactly. And in that relationship 
where you say you don't get a lot of these appeals and 
you feel that things are administered smoothly, there 
aren't a lot of complaints and so on, you put forward 
the proposition in your evidence that that is because 
people by and large are happy with the decisions you 
are making, they feel things have been fairly resolved. 

Is that a fair summary of what you have 
been saying? 

Aw alwamAtryingwtovunderstand, Mr. 
Campbell, and I may be misunderstanding you. The 
appeal -- we have now switched from appeals because of 
decisions which we can make, if we are now talking 
about timber management planning as appeals to... 

Q. I am talking about the whole range of 
decisions that you have to make that affect peoples' 
activities in relation to Crown lands. 

A. And I would just like to emphasize 
the reason, in terms of the administrative side, the 
reason we have no appeals is because we have not been 
in the habit of giving them or doing something to make 
them appeal with. 

We are not in the habit of taking LUPs 


back, of taking bait fish blocks back or removing 


Farr & Associates Reporting, Inc. 


Clark,Kennedy,McNicol, 10328 
Beechey,Ward,Pyzer 
cr ex (Campbell) 


trappers. So from the administration of Act point, the 
reason no one is appealing is because, by and large, we 
are not taking things away from people. 

Off A) eri ohte 

MR. FREIDIN: Mr. Chairman, the witness I 
think is trying to make a distinction between the 
adminstration of Acts where, in fact, it provides for 
revocation of licences and where there are appeals and 
now he's trying to deal with something else. 

I think he has just tried a couple of 
times to make a distinction between that and a timber 
management plan and if he is, he should be allowed to 
continue and finish his answer. 

THE CHAIRMAN: Well, I think the Board 
wants to know, Mr. Campbell, exactly where this is 
going to go, because if it is a matter of the panel 
indicating in their view the reasons there are not 
appeals and the reason that people are generally 
content with their decisions, they derive that opinion 
from their ongoing relationship - and you might like to 
suggest that perhaps that is not the case why they are 
so-called happy, but rather because they do not have 
much choice in the matter since the Ministry has the 
power, so to speak, in its bailiwick as ponceud to the 


other way around - I mean, isn't that sort of a 
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legislative matter in the sense that the legislature 

has passed the legislation giving a particular agency 
or ministry stewardship of resources and land, Crown 

lands, and that is just the way it is. 

Maybe it would be nice if the power 
structure were shifted somewhat, but that in fact is 
not the way it is necessarily under the legislation. 

MR. CAMPBELL: Mr. Chairman, I take 
absolutely no issue with the fact that the Ministry of 
Natural Resources, as does my client, has certain 
obligations and does their best -- uses their best 
efforts. and,.allsgood. intentions. to» doxthat. 

What my questions are leading to, and 
Singularly unsuccessfully, I just can't seem to be 
getting there, is simply the proposition that ina 
relationship like this - and I am going to ask Mr. 
Pyzer to comment on this - in a relationship like this, 
where the Ministry of Natural Resources clearly does 
exercise that kind of power into a myriad of activities 
that affect a myriad of people, that it is perhaps not 
surprising that in most instances people don't rock the 
boat, and that _that perception has to -be,-L.am going to 
suggest and ask by way of a hypothetical question to 
Mr. Pyzer - and I ask this not because I have any 


conclusion on the matter, but because I think it is 
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worth exploring - that that kind of -- he has put 
forward one perception in his evidence, but it is 
because people, generally speaking, feel matters are 
being fairly resolved. 

What I would like him to eventually 
comment on is the hypothesis that says: 

Well, just a minute, isn't there another 
possibility that people are reluctant to rock the boat 
too much and that, in fact, the perception that we have 
been presented with as to how the public perceives MNR 
is - while I am sure presented in all good faith and 
honesty - not testable or, if it has been tested, by 
what method, that is really my question is, if so much 
of what these people are talking about depends on that 
perception. 

THE CHAIRMAN: Well, it as testable by 
other parties calling witnesses to say that that is not 
why they are not rocking the boat; is it not? 

MR. C;CAMPBELL Se Welly Dewi ——esurne ee. 
mean people can call as many examples as they want. 

What I am saying is that it is not 
testable in the normal way that cross-examination can 
test evidence, and that is really the proposition that 
I would like Mr. Pyzer to comment on, is that those of 


us who are listening to him have absolutely no way to 
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test that proposition. 

Q. Now, if I'm wrong and if you have 
done some public attitude surveying or something like 
that, I would really like to know about that, but other 
than that I don't know how I can test that perception. 

MR. PYZER: A. It is a good question 
actually and I would like to comment on it. 

The Indian fishing agreement that got 
talked about the other day, one test I guess that I 
would have is the Indian fishing agreement, when it 
came to Kenora, I think there was maybe one 
advertisement a week or two beforehand and because it 
is a big issue the crowd overfilled the hotel and they 
Spilled out onto the streets. 

I put newspaper ads three, four times for 
timber management planning process, I have a mailing 
list of over a thousand people, I am telephoning every 
chief in the district, I am sending registered letters 
to them, I am calling people in the United States, I am 
phoning people in Manitoba, I am talking to every 
trapper, and I can get five or ten people out there. i 
compare what I am doing versus what other agencies are 
doing and they are getting overflow crowds. 

I look in comparison and see that I am 


doing five, ten, maybe twenty times the effort and I 
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can't draw them out. 

rethink ane ofOthe@reasonmrorg that = and 
I will give you another example - is next week, we are 
going to meet with the 200-member Kenora Fish and Game 
Club, the conservation group. We are going to be 
talking about all of these timber management issues, 
totally outside of the timber management planning 
process, we are going to talk to them about everything 
and anything they want to talk about for as long as 
they want to talk. Having done those sorts of things, 
and doing that as often as they wanted to do it, I can 
understand sometimes when only five or Six of them then 
show up at the timber management open house. 

I simply compare myself to what everyone 
else is doing and honestly believe we are bending over 
backwards to get people to come out far more than other 
agencies. 

Q. I accept that you honestly believe 
it. My question is slightly different though: How do 
I sit here and say in the end the Minister of the 
Environment, if this process that is approved doesn't 
work, is going to have to deal with an incredible 
number of bump-up requests, how do I test whether the 
belief that you express is in fact the reality of what 


is perceived in the minds of the public who will be 
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bringingethisekind ofy concerns te theyadosatoumy 
Minister once this process is implemented? 

A. Well, I guess one of the tests is 
that I believe most of the groups that we are dealing 
with know right now the: have the opportunity to 
bump-up and I guess I would ask you: low many of those 
thousand people on the mailing list that we ire dealing 
with have asked you to bump-up a plan in Kenora 
District: 

THE CHAIRMAN: Or, alternatively, Mr. 
Campbell, the Board would suggest this is that kind of 
forum, this is a forum which can test public opinion, 
if you want to call it that, in the broadest sense as 
to whether or net perceptions made by one side, on this 
side the Ministry, are valid or invalid or are borne 
out. 

MR. CAMPBELL: I don't disagree with that 
at all, Mr. Chairman, in fact that is a very important 
LUunCtLLONeOtethisekinds ofsforume 

What my question is to this witness in my 
cross-examination is: How can I, in the course of 
cross-examination, or any other body in the the course 
of their cross-examination of these witnesses, test 
that proposition that is being put forward? 


I can ask: Do you believe it; yes, I 
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believe it. Now -- 

THE CHAIRMAN: But maybe it cannot be 
tested in cross-examination, maybe it has to be tested 
in another facet of the process. 

MR. CAMPBELL: That's fine. 

THE CHAIRMAN: Either through direct 
evidence or -- 

MR. CAMPBELL: If Mr. Pyzer -- that is 
exactly the conclusion and the proposition that I think 
is reality. 

QO. And the fact of the matter is, Mr. 
Pyzer, do you agree with that, that in fact it cannot 
be tested through Hees sae oan ca and can only be 
tested through other facets of the process? 

MR. PYZER: A. After what I just hedtas 
I would agree with that. 

MR. FREIDIN: I was just wondering why it 
took’ us “an Tour 'toscetstovcnac. 

MR. COSMAN: Mr. Chairman, certainly a 
witness cannot answer a question as to whether or not 
something can be tested through cross-examination. 

I can tell my friend exactly how it might 
be tested through cross-examination by suggesting the 
opposite to what the witness said and then leading 


evidence, if there is evidence, to deal with it, and 
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that is the normal way to test this kind of thing 
through cross-examination. 

THE CHAIRMAN: Well, with respect, Mr. 
Campbell, I do not know that we are going to get that 
far down this road because of I think you have reached 
the same perception that maybe this is not the type of 
testing that can be accomplished appropriately through 
cross-examination. 

MR. CAMPBELL: Well, I think Mr. Pyzer 
has noted that he agrees with that proposition. 

Q. The only other question I have of 
this panel is whether the Ministry, to the best of 
their knowledge, has done any research to satisfy 
themselves that the perception that Bice are expressing 
is in fact the perception that is expressed by the 
public? 

MRISIPYZER: SAS Win an indirectIway I 
would say yes. I say that from a Kenora District 
perspective and I don’t want to lead you to believe 
that everyone in Kenora District is walking around 
saying they love the Ministry of Natural Resources, 
that is definitely not the case. 

What they do though, I believe, is say 
that they believe they have had a fair hearing. I know 


that the angler and hunter group, when we go next week, 
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I think I can tell you most of the issues they want to 
talk about. They want to talk about road access into 
lakes where tourist operators are, they want to talk 
about that conflict of tourist operators versus the 
local residents. 

Now, the test of that -- I say the test 
of that is when one of those clients phones me and says 
that they are going somewhere or they are going to be 
meeting with senior staff of the Ministry, and given 
the dealings which we have had - and this has happened 
in real life - can I tell them how they should best 
express their view to &@ politician or to another 
member. And they take us into their trust to ask us 
how they can best put forward their argument because -- 
and that has happened certainly in the tourist 
industry. 

And so I believe that while they feel 
they may not have won every time or lost every time, 
they believe they have had a fair hearing and they are 
asking us to put into words for them how they best can 
argue their case. 

OBIE Basie dees 

THE CHAIRMAN: Have you taken a survey? 

MR’. UCCAMPBELL a? OO. ee*Buteshontorathat ssi nd 


of anecdotal situation, has there been any real public 


Farr & Associates Reporting, Inc. 


Clark,Kennedy,McNicol, AW eeys;?/ 
Beechey,Ward,Pyzer 
cr ex (Campbell) 


attitude research that any member of this panel is 
aware of to determine whether that perception is in 
fact the widely held perception of the Ministry in its 
planning activities? 

MR. PYZER: A. Not in a general sense. 

I can think of site-specific examples. 

Again, another case would be Shoal Lake 
where the Ministry wanted to do an action in terms of 
closing the fishery, our data and information was 
suspect by certain groups and so the Minister at the 
time hired an independent biologist, he hired an 
independent lawyer to audit the Ministry, audit what we 
had done, audit the books, if you will, and there was a 
group that didn't support what we were doing and what 
we were proposing, and the bottom line was that, if 
anything, we had acted conservatively on it and we had 
operated correctly and the Shoal Lake Fishery is closed 
down. 

OcewaALIonoht abuts tele to get (back 
to my question: I gather no member of this panel is 
aware of any public attitude research that would _ 
support that view of the Ministry which is reflected in 
your’ evidence; is: that correct: 

MRow CLARK aa sees Delleve that's correct: 


Q. Mr. Pyzer, are you aware of any? 
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MRie PY ZER RA cee NOvVe leeamenOcsawaner 

Q. Any other member of the panel aware 
of any? 

(no response) 

MR. CAMPBELL: Mr. Chairman,.if you were 
going to break today this would be a good time. 

THE CHAIRMAN: Okay. Ladies and 
gentlemen, we will break at this point until nine 
o'clock tomorrow morning and, at that time, we will 
continue with Mr. Campbell's cross-examination and then 
move on to Mr. Freidin's re-examination and we will 
consider, at the time, Mr. Freidin, whether there has 
to be a gap inbetween those two events. 

MR. FREIDIN: Do we know how long Mr. 
Campbell might be? 

THE CHAIRMAN: Do you have any feeling 
for that, Mr. Campbell, at this time? 

MR. CAMPBELL: I don't think I would be 
anything like people from time to time have used so 
far, provided that some understanding is reached with 
respect to these guidelines. 

THE CHAIRMAN: Well, you will be dealing 
with. that: tonvont. mopenuiLy. | 

MS. MURPHY: May I have 30 seconds? I 


just have a document here, two examples of an attempt 
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to take another run at the summary witness statement, 
whatever, with an example of a method of doing a more 
detailed cross-reference. 

I have provided these two examples to a 
number of my colleagues and I thought it might be of 
assistance to you to have a look at it and it would 
certainly be of assistance to me because I can't finish 
the next panel until I am certain what you want. 

THE CHAIRMAN: All right. If you want to 
submit it to us we will have a look at it. 

MS. MURPHY: TIT think) © wild igo the tong 
way. 

THE CHAIRMAN: OKay. 

Well, ladies and gentlemen, I think we 
Wile ad JOUrnN Until 9.008 

We wish you the best of luck in your 
attempts at front-ending the evidence concerning Panel 
8 in terms of scoping and we will hopefully talk about 
that tomorrow afternoon. 

---Whereupon hearing adjourned at 5:25 p.m., to be 
reconvened on Wednesday, November 16th, 1988, 


commencing at 9:00 a.m. 
(Copyrignt- e935) 
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